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LETTER TO
CONGRESS

TO THE MEMBERS OF THE SENATE &
U.S. HOUSE OF REPRESENTATIVES:

We write to you as concerned
advocates for civil rights and racial
justice.

First, we would like to express our
gratitude for the swift and essential
steps Congress has taken to mitigate
the effects of COVID-19 on the
American people, including the CARES
Act and the HEROES Act.

While we acknowledge the potential
positive impact of the recent
legislation, we write to draw your
attention to the disparate impact that
COVID-19 has had on Black Americans.
As you and your colleagues consider
additional legislation and debate the
HEROES Act, we urge you to consider
the impact of COVID-19 on Black
Americans and, as a result, propose
more targeted legislation to address
the racialized disparities in the
following areas:

1.Health
2.Economics
3.Domestic Violence
4.Policing

5.Mass Incarceration

The curve cannot be flattened without
particular attention to how COVID-19 interacts
with already existing inequalities in the Black
community. We encourage your staffers to
reach out to us if you would like any additional
information.

Again, we thank you and your colleagues for
your efforts.

Best wishes,

N

JUSTIN HANSFORD

Professor of Law, Executive Director,
Thurgood Marshall Civil Rights Center



INTRODUCTION

According to the Joint Center for Political and Economic Studies, the most recent HEROES Act
contains provisions that will aid the Black community, including $1.7 billion for Historically Black
Colleges and Universities (HBCU) and minority serving institutions, $20 million for Howard
University, and provisions that prioritize grants to HBCU medical schools. [1]

To address health disparities, it requests that the Centers for Disease Control establish health
inequity field studies, requires the Department of Health and Human Services (DHHS) to propose
strategies to reduce infection disparities, and authorizes funds to modernize health inequity data

collection methods. [2]

To support Black businesses, it authorizes $2 billion to the Community Development Financial
Institution fund, of which $800 million would be set aside for minority-owned lenders to support
minority-owned businesses and underserved communities. [3]

To address domestic violence, programs created pursuant to the Violence Against Women Act

would receive $100 million dollars. [4]

To prevent police transmission of the virus, Community Oriented Policing Services will receive
$300 million, some of which will be used for the purchase of personal protective equipment; and
concerning the criminal legal system, the Bureau of Prisons would receive $200 million dollars to
prevent, prepare for, and respond to the coronavirus, including funding for medical testing and
services, hygiene supplies and services, and sanitation services, $250 million for Second Chance
Act grants to facilitate community reentry and prevent recidivism. [5]

We are perhaps most encouraged by the provisions in the “Pandemic Justice Response Act” which

would require the release of juveniles and those who have preexisting health conditions that put
them particularly at risk. [6]
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INTRODUCTION CONTINUED

However noble many of these initiatives are, they have until now failed to consider the disproportionate
impact of COVID-19 on the Black community. This disproportionate impact justifies a disproportionate
response. If a hurricane primarily lands on the Florida coast and creates a state of emergency there, it is
not unfair to Massachusetts or Wyoming to send additional relief funds to Florida and target relief
efforts in a way to disproportionately aid the Florida coast. Nor is it noble to pretend that the damage

done by this hurricane in Florida and Wyoming is equal when it is not.

Similarly, racially disparate impact is difficult to address if it is not acknowledged; and once
acknowledged, it must be acted on. Relief efforts so far have adhered to the notion of colorblindness,
described as the notion that “distinctions of race or color play no proper part in the distributions of

burdens or benefits in public law or policy.” [7]

This idea was embraced historically to oppose enslavement, segregation, and other uses of racial
identity to intentionally and blatantly create the racial hierarchies that still plague us unto today.
However, as noted by the noted professor and activist Michelle Alexander in The New Jim Crow: Mass
Incarceration in the age of Colorblindness, "Our blindness also prevents us from seeing the racial and

structural divisions that persistent in society."[8]

Even Dr. Martin Luther King, who is so often cited as a prophet of colorblindness for adhering to the
desire to be judged by the content of his character and not the color of his skin, would clearly grasp that
as a general notion, and in particular during this crisis, it would be a tragedy for million of Black people
to be “crucified by conscientious blindness” in this moment that will have long term ramifications for all
of us.[9]
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A COLOR CONSCIOUS RESPONSE TO
CoVID-19

HEALTH

« Expand access to testing and emergency care in
Black neighborhoods (Brookings Institute)

Make healthcare access universal to improve
access to treatment for Black Americans
(Brookings Institute)

Implement protocols to reduce implicit bias in
treatment (Centers for Disease Control)

ECONOMICS

s Create a Minority Business Development

Agency (Senator Cory Booker, Senator Ben

Cardin)

Dedicate funds to minority owned businesses

(The Center for Responsible Lending)

« Ensure Banks Provide Equal Access to
Federal Loans and Free Tax Filing Support
(Color of Change)

DOMESTIC VIOLENCE

» Provide support for Black led nonprofit
organizations, shelters and advocacy groups
(National Network to End Domestic Violence)

s Provide support for digital toolkits and
hotlines (National Network to End Domestic
Violence)

at

POLICING

« Divest from Police/Invest in the Black Community (Law for
Black Lives, the Center for Popular Democracy)

Eliminate or Limit Qualified Immunity (Senator Bernie
Sanders, Senator Elizabeth Warren)

« Provide Meaningful Local and Federal Oversight that

reduces the impact of police brutality, racial profiling, and
use of force on Black people (Congresswomen Ayanna
Pressley, Ilhan Omar, Karen Bass)

Eliminate Unfair Police Union Contracts (Campaign Zero)
s Create a fund for victims of police brutality modeled after

the 9/11 victims compensation fund, designed for victims
and their families to pay for medical treatment, mental
health treatment, and legal fees in the aftermath of police
violence. (Mike Brown Foundation)

MASS INCARCERATION &
CRIMINALIZATION

* Include additional measures guaranteeing
appropriate standards of care, including
discouraging reliance on solitary confinement
(Human Rights Watch)

e Support a vision for safe and healthy communities
for impacted Black people in terms of housing,
including additional public housing
(JustLeadershipUSA)

e Increase Access to SNAP benefits and permit
returning citizens to apply for CARES Act funding
(Center on Budget and Policy Priorities)

s Urge compassionate release of the incarecerated in
high risk cases (Liman Center, Yale)

“t \ ‘“} PAGE 0
\ / ¥ Vab a




SECTION | - HEALTH

Where we are

TODAY
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As of May 29, 2020

DEATH TOLL IS
HIGHEST AMONG
BLACK AMERICANS

I

COVID-19 infects people indiscriminately, yet Black Americans are
more than twice as likely to die from COVID-19 compared to any
other group. According to the nonpartisan American Public Media
research lab, through May 19, 2020, Black Americans died at a rate
of 50.3 per 100,000 people, compared to 20.7 for Whites, 22.9 for
Latinos and 22.7 for Asian Americans. [10]

The Centers for Disease Control (CDC) found that Black Americans
comprised 33 percent of people hospitalized from COVID-19
despite making up only 13 percent of the U.S. population. [11] By
contrast, the CDC found that White Americans made up 45 percent
of hospitalizations while accounting for 76 percent of the U.S.
population. [12]

In Chicago and Louisiana, Black patients account for 70 percent of
coronavirus deaths, even though they make up roughly a third of
the population. [13] In Michigan, Black people comprise 40 percent
of the deaths despite being only 13 percent of the population. [14]

A recent report compiled by clinicians, epidemiologists, and
university professors found that by April 13, there were 283,750
COVID-19 cases and 12,748 deaths in disproportionately Black
counties compared with 263,640 coronavirus cases and 8,886
deaths in all other counties. [15]

Legal scholar Khiara Bridges recently remarked that although “the
list of structural factors that make people of color sicker than their
white counterparts is long . . . [i]f providers’ implicit racial biases
contribute to excess morbidity and mortality among people of
color, we must recognize that individuals with implicit biases
practice medicine within and alongside structures that compromise
the health of people of color.” [16]

As many have noted, the high death tolls in Black communities
reflect the fact that Black Americans are more likely to have
preexisting health conditions that exacerbate COVID-19's
symptoms. These preexisting conditions are the result of inter-



BLACK COMMUNITIES
VULNERABLE TO COVID-19

-connected disadvantages rooted in inequitable access to housing, education, employment,
healthcare, etc. [17] Black Americans are also more likely to experience “major discriminatory events”
such as “being unfairly fired, threatened by police, denied employment, or prevented from moving into
a neighborhood” which can cause hypertension and other chronic diseases. [18] Treatment guidelines
determining the allocation of life-saving measures like ventilators and access to the ICU depend on
such measures as “comorbid conditions, future life expectancy and status as health and public safety
workers” also disproportionately impact Black Americans whose “[h]igher disease burdens and
shorter life expectancies...reflect social failures, not personal ones.” [19]

Black Americans are also disproportionately likely to be uninsured or underinsured, limiting their
options for treatment and leaving them particularly vulnerable should they fall ill. [20] Furthermore,
Black neighborhoods are often characterized by a lack of healthy food options, green spaces,
recreational facilities, and viable public transit—all conditions that are rooted in the historical legacy
of redlining. [21] They are also disproportionately exposed to pollutants which contribute to heart
attacks, low birth weights, and high blood pressure as well as asthma prevalence and severity, which
is particularly dangerous given that COVID-19 negatively impacts lung function. [22]

Interpersonal bias impacts the treatment of Black Americans with COVID-19. In addition to structural
inequities, interpersonal biases undermine the quality of care Black communities receive. [23]
Preliminary research from a Boston-based biotech firm suggests that Black people who visited
hospitals with COVID-19 symptoms in February and March of 2020 were less likely to get tested or
treated than White patients. [24] Stories like those of Rana Zoe Mungin, [25] Gary Fowler, [26] and
Deborah Gatewood [27] expose the unfortunate persistence of this reality and its devastating
consequences. Delays in treatment have become a central issue in the discourse explaining the
disparity in morbidity as a result of the virus. [28]

Recommendations

Color-blind solutions will not go far enough to address Black Americans’ disparate experience of
COVID-19, which are exacerbated by deeply entrenched inequities. Experts at the Brookings Institute
have also proposed expanding access to testing and emergency care in Black neighborhoods and
making healthcare universal to remove barriers to treatment for Black Americans. [29] Advocates at
the Poor People’s Campaign have echoed those recommendations and requested rationing of care
decisions which “ensure that the poor and people of color are not denied equal access to care and
that criteria do not replicate past and ongoing discrimination.” [30] The Centers for Disease Control
recommends that system and healthcare providers implement standardized protocols to ensure high
quality treatment in facilities catering to marginalized people, work with communities to reduce
cultural barriers to care, and address implicit bias which undermines the quality of care marginalized
communities receive. [31] Prominent advocates have also called for the creation of state-specific
Health Equity Task Forces similar to the task forces that have been created in Ohio and Michigan.
(32]
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SECTION Il - ECONOMICS
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COVID-19 Exposed

DISPARITIES IN
BLACK LABOR
FORCE

COVID-19 disproportionately burdens the Black labor
force. Employment disparities put Black communities
at higher risk of contracting COVID-19. Black workers
are over-represented in the essential services industry,
comprising 37.7 percent of the workforce in these
industries. [33] White workers, in contrast, make up
26.9 percent of this workforce. [34] Additionally, Black
workers are more likely to work in jobs that require
close proximity to others. For instance, Black workers
make up a disproportionate share of bus drivers and
postal workers—two essential jobs that require close
interaction with others. [35]

The risk of employment-related exposure is even higher
in the healthcare industry. Black workers are
approximately 50 percent more likely to work in the
healthcare and social assistance industry and 40
percent more likely to work in hospitals than White
workers. [36] Approximately 33 percent of nursing
assistants, 39 percent of orderlies, and 39 percent of
psychiatric aides are Black, all positions that require
close interactions. [37] Black workers are also more
likely to be respiratory therapists and personal care
aides, both of which increase their risk of exposure to
COVID-19. [38] And though the risk of exposure to
COVID-19 is more pronounced for healthcare workers,
this risk is shared by the broader Black community.

More than 80 percent of Black people have jobs that
cannot be done remotely. [39] They are faced with an
impossible choice: risk exposure to the virus by going
to work or risk financial ruin by staying home. Black
workers are under-compensated for their work and, as a
result of this pay gap and other structural inequities,
most do not have large savings that would permit them
to take a voluntary furlough, and so they continue
working. [40] Black people are providing essential
services to ensure the rest of the country has access to
food, healthcare, and transportation and risking their
health to do so.



COVID RELATED UNEMPLOYMENT
IN BLACK COMMUNITIES

COVID-related unemployment disproportionately impacts Black Americans.

Black Americans are more likely to be employed in careers deemed expendable during an economic
downturn. A recent McKinsey study found that 39 percent of all jobs held by Black Americans—
compared with 34 percent held by White Americans—are now threatened by reductions in hours or
pay, temporary furloughs, or permanent layoffs, totaling 7 million jobs. [41]

Research also supports the role of implicit bias in Black workers being selected to be the first fired
during economic downturns, and this pattern will likely continue and repeat during the COVID-19
crisis. [42] Already, 21 percent of African Americans have lost their jobs compared to 15 percent of
White Americans. [43]

COVID-19 DISPROPORTIONATELY AFFECTS
BLACK OWNED BUSINESSES

COVID-19 Disproportionately Affects Black-owned Businesses

A survey conducted for Color of Change and UnidosUs, which included interviews with 500 business
owners and 1,200 workers from April 30 to May 11th found that just 12 percent of Black and Latino
business owners received the full amount of aid that they had requested from the Small Business
Administration, while 26 percent received a fraction of what they requested. [44] This is in contrast
to the Census Bureau's survey, which found that 38 percent of those who asked for a loan had
received one. [45] Meanwhile, nearly 400 public traded companies received over a billion in federal
forgivable loans meant for small businesses, including large hotel and restaurant chains that
obtained loans over the 10 million maximum because they filed more than one application. [46]

There are a number of structural inequities that put Black businesses in peril. For example, because
the average Black business has approximately one-third the wealth of the average White business,
[47] Black business owners are less likely to have the ability to withstand this economic downturn.
[48] Because the median American White family has roughly 10 times more wealth than the median
Black family, Black business owners generally have less cushion to absorb economic shocks. [49]
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Further, Black business owners often operate their businesses in industries that require a high
level of customer interaction and therefore the risk of infection is higher among Black-owned
businesses. Approximately 29 percent of all Black-owned businesses that have paid employees
are within the healthcare and social assistance fields, which includes independent practices of
physicians, as well as continuing care/assisted living and youth services. Additionally, 10 percent
of Black-owned businesses provide administrative, support, waste management, and remediation
services, which includes recycling and waste management facilities. [50] Also, 8 percent of Black-
owned businesses are in retail trade, which includes grocery stores. [51]

These inequities were compounded by the actions of major banks, which gave preferential
treatment to wealthier clients and aided their wealthy clients in the application process, while less
wealthy, and likely disproportionately Black, businesses couldn’t get their loan requests submitted
before the money was used up. [52] The Center for Responsible Lending published an in depth
analysis of why the initial relief efforts disproportionately harmed Black businesses. [53] By using
the nation’s biggest banks and SBA approved lenders for the relief funding, Black businesses,
which less often receive access to credit from financial institutions like JPMorgan Chase,
Citibank, and U.S. Bank, and lack pre-existing accounts, and more often lacked the capacity to file
the paperwork needed for access to the loan, had less access to support from the banks during
the application process. [54]

Undoubtedly, all working-class Americans are suffering from the economic effects of COVID-19.
However, the inequities informing the disparate impact of COVID-19 on Black workers require
particular attention. Additional proposals must address the unique needs of the Black American
working-class.

Recommendations

Following the HEROES Act, Senator Cory Booker (D-NJ) and Senator Ben Cardin (D-MD) proposed
additional measures to support minority-owned businesses, including creating a Minority
Business Development Agency, expanding access to payroll protection funds for people with
felony convictions, and dedicating $10 billion dollars to Community Development Financial
Institutions and Minority Depository Institutions. [55] The Center for Responsible Lending strongly
recommends relief packages that dedicate more money for minority-owned businesses and
provide alternatives to payroll protection loans that can respond to small businesses with no paid
employees. Color of Change has also suggested measures that include the provision of Free Tax
Filing Support for small and Black owned businesses. [56]
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COVID-19 Disproportionately puts members
of the Black Community in

ISOLATION &
QUARANTINE IN
UNSAFE HOMES

In recent weeks, reports of domestic violence
have sharply increased, and this increase has
dire consequences for Black women. [57]
Though statistics show 1 in 4 women
experience interpersonal violence, data
reflects much higher rates for Black women.
[58]

Over 40 percent of Black women have
experienced violence at the hands of a partner.
[59] These interactions also prove more
dangerous for Black women who, despite
making up only 8 percent of the U.S.
population, account for 22 percent of domestic
violence-related homicides. Indeed, domestic
violence is one of the leading causes of death
for Black women between the ages of 15 and
35. [60]

As alarming as these statistics are, domestic
violence is overwhelmingly underreported, and
Black women are among the least likely to
report it. [61] Though “a strong sense of
cultural affinity and loyalty to community and
race renders many [Black women] silent,” the
criminal legal system also discourages Black
women from reporting abuse. [62] Black
women are disproportionately likely to
experience criminalization following reports of
abuse and to experience additional violence at
the hands of police, against whom they have
limited recourse. [63]




LIMITED ACCESS
TO SUPPORT

While Quarantined, Survivors Face Increased Risks and Limited Access to Outside Support

Purveyors of harm are experiencing additional stressors related to the pandemic, putting
survivors in particularly precarious positions. [64] In addition to the combined loss of power
and control, the rise in housing instability, health-related fears, and financial instability all
trigger increased risks of gender-based and family violence. [65] These risks are particularly
troubling due to mandatory isolation orders which may force survivors to remain in dangerous
settings. Mandatory closures of social settings like schools, churches, businesses, and
advocacy organizations also limit survivors’ access to much-needed support. [66]

During the pandemic, several cities have reported spikes in the intensity and frequency of
abuse. [67] Domestic violence hotline calls have similarly spiked, but while nonprofit and
community-based organizations are usually able to offer survivors housing, financial support
and other critical aid, mandatory sheltering and distancing guidelines have limited their
capacity to do so. [68] Even so, advocates are attempting to implement safety plans and
prepare for worst-case scenarios. [69]

Recommendations

According to the National Network to End Domestic Violence, nonprofit organizations,
shelters, and advocacy groups require technical support to ensure the safety of survivors. In
addition to the reduction of in-office services, domestic violence hotlines anticipate a
reduction in calls and an increase in text messages from survivors unable to speak freely at
home. [70] Digital advocacy will enable advocates to offer timely support and monitor
survivors’ mental health and well-being. [71] The network also recommends
organizations create digital toolkits to aid victims and teach community members how to
identify and assist survivors of abuse. [72]
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In the wake of COVID-19, Black Americans
Remain Disproportionately

IMPACTED BY
POLICING

Pandemic Policing Disproportionately Impacts Black Americans
Structurally

Aggressive policing poses particularly dire risks for those targeted.
Initial data suggests the disparities outlined above have not only
survived the pandemic, but have been accelerated. In Brooklyn, New
York, the district attorney recently announced that 35 out of the 40
people arrested for social distancing violations from March 17th to
May 4th were Black. [73] Other data released by the NYPD showed
that 81 percent of the 374 summonses issued in regard to social
distancing were issued to Black and Latino residents. [74]

Almost as if to address rationalizations of this data that would
suggest that perhaps Blacks are more likely to flout social distancing
guidelines, during this same period, images circulated of White
sunbathers closely packed in a public park without using any facial
coverings. Instead of conducting arrests or giving citations, police
officers distributed masks. [75]

Ticketing and fees have already been tools used to target Black
communities for economic exploitation. [76] In this time of pandemic,
as noted by Robyn Maynard and Andrea J. Ritchie, with record
unemployment leading to precarity in access to food, housing, and
other essentials, aggressive ticketing can inflict even more harm. [77]
On the question of use of force, additional contact with law
enforcement already resulted in disproportionate use of deadly force
against Black communities. [78]

Black people are also more likely to use public transit [79] where
police are aggressively enforcing COVID-related mandates. In a
Brooklyn subway station, a mother traveling with her child was
violently knocked to the ground, handcuffed, and arrested for wearing
her mask improperly. [80] In Philadelphia, nine police officers forcibly
removed a man from a bus for not wearing a mask. [81] These
incidents have been replicated [82] across the nation and offer
valuable insights on how efforts to criminalize noncompliance with
COVID-related mandates will be disproportionately invoked and
enforced in Black communities. [83]



POLICING, CONT'D

Policing in the United States has been designed structurally to racially profile and implement
excessive force against Black Americans

These issues came to a head in a rash of racial policing incidents during the pandemic, including
the killings of Breonna Taylor in her home by police who raided the wrong address in Louisville,
Kentucky, [84] and the killing of George Floyd who died after a police officer put his knee to Floyd's
neck while pinning him to the ground in Minneapolis, Minnesota. [85] In both circumstances, the
situations became inflamed as police responses to protests against these killings were significantly
more harsh and violent than the heavily armed protests against the closing of American businesses
conducted by predominantly White conservative protesters. [86]

Following the killing of Michael Brown in Ferguson and the rise of the Black Lives Matter movement,
the Department of Justice launched investigations into the Ferguson Police Department as well as
police departments in Baltimore, Chicago, Cleveland, and other major cities across the nation. [87]

These investigations revealed high incidences of racial profiling and the disproportionate use of
ticketing, fees, and deadly force by police in Black communities, conclusions that reinforced the
claims of activist organizations like Campaign Zero. [88] For example, research has concluded that
Black men are more than 2.5 times more likely to be killed by police than White men. [89] This data
has inspired debates over whether such drastic disparities are unintentional or, as Georgetown law
professor Paul Butler concluded, the byproduct of a system working exactly as it was intended. [90]

SURVEILLANCE

Surveillance and Perceptions of Criminality

Perhaps one of the most pernicious policing phenomena in relation to the pandemic has been the
creation of a “false dichotomy” between privacy and public health. [91] Around the world, millions
of people have agreed to allow more intrusive surveillance tools to track them than they perhaps
would have otherwise, including at least 27 countries that are using data from cellphone companies
to track people through their smartphones. [92] Over 30 governments around the world are seeking
to identify people who are infected in order to maintain quarantines. [93] There have also been
proposals to use artificial intelligence to track pedestrians and monitor when they are maintaining
social distancing guidelines. [94] Smartphone data [95] has also been used to track the location of
citizens, including protesters. [96] The concern is that increased levels of surveillance allowed
during this period of pandemic on the grounds of public health are unlikely to be able to be undone
after the period of pandemic ends.

The risks are especially dire for Black communities, as racialized perceptions of what it means to
look “suspicious” become entrenched. [97] In an environment where traditionally the use of face
coverings were a grounds for suspicion, Blacks are put in the position of anxiety where failure to
use face coverings will disproportionately expose them to violent policing, and using face coverings
is also potentially seen as grounds for suspicion. [98] The emergence of digital tools that amplify
the capacity for law enforcement officers to act on their suspicions only heightens the likelihood of
abuse.This has been demonstrated by the use of artificial intelligence tools in predictive policing,
which has been shown to harbor the same biases [99] as the humans who provide input for the

programs, based on historical data.
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In the context of targeted enforcement against Black communities, it is not difficult to imagine how this
enhanced technology could be weaponized against Black communities to increase criminalization. This is
also likely to amplify the disproportionate effect of COVID-19, as Public Health Scholar Denise Herd has
recently noted in her work describing the emerging prevalence of pre-existing health conditions like high
blood pressure and obesity in communities where the residents are more likely to be questioned by the
police and experience stress of police harassment. [100]

Recommendations - Policing

Because of the legal doctrine of qualified immunity, over 99 percent of the dollars that plaintiffs recover
in lawsuits alleging civil rights violations by law enforcement are paid government budgetary allocations
and are not paid personally by police officers themselves. [101] This court created immunity has been
criticized by analysts from both the conservative [102] and liberal [103] political orientations, including
the Cato Institute, which has launched a litigation campaign seeking to overturn the doctrine, [104] and
both Elizabeth Warren and Bernie Sanders, who have each recommended that, in order to provide a
financial disincentive for police brutality, the legal doctrine of qualified immunity be revisited. [105]

Robyn Maynard and Andrea Richie suggest that instead of investing in more policing, ticketing, and
arrests, they would recommend funding Black community-based organizations to reach out and support
their members in following public health guidance. [106] This is in line with the invest/divest model
advocated by Law for Black Lives and the Center for Popular Democracy and Black Youth Project 100,
[107] and a more general call to increase police oversight led by Congresswoman Ayanna Pressley and
Ilhan Omar, in partnership with Congresswoman Karen Bass, Chair of the Congressional Black Caucus,
and Barbara Lee. [108] The Michael 0.D. Brown We Love Our Sons and Daughters Foundation has also
recommended the creation of the Mike Brown Fund, modeled after the 9/11 victims compensation fund.
The fund exists to compensate victims and their families for their injuries, to provide support with mental
health treatment and expenses in the aftermath of a traumatic police violence related incident, and to
assist with the payment of legal fees and other costs associated with plaintiffs who seek to bring suit for
police misconduct. [109]

Because of the high contact nature of policing and the risk of viral transmission, Georgetown Law’s
Innovative Policing Program and Harvard’s Safra Center for Ethics recommend the cessation of measures
that require physical contact between law enforcement personnel and members of the public, unless
there is a threat of imminent danger. This is in line with the recommendation issued by the American
Public Health Association. At the local level, Communities United for Police Reform and more than 50
other advocacy organizations have called on the Mayor of New York to suspend broken windows policing
and reduce enforcement actions. The Center for Constitutional Rights released a similar letter urging
policymakers to implement a zero tolerance policy for abusive policing, an immediate moratorium on all
unnecessary summons and arrests, and transparent emergency-planning that prioritizes safeguarding
human and civil rights. They also recommend ending the criminalization of entire communities, namely
Black, Brown and poor communities, and the reinvestment of funds dedicated to the expansion of the
NYPD in vulnerable communities. [110]

These recommendations are in harmony with those of Campaign Zero, which specifically note the need to
eliminate unfair police union contracts that make true accountability unlikely. [111] The Leadership
Conference on Civil and Human Rights also released a statement endorsed by over 100 civil rights
organizations and law enforcement groups. The statement outlines the need for clear limitations, robust
audit mechanisms, transparency, and community engagement which will be essential to the adoption of
any new surveillance measures. The statement also champions a public health response to this public
health crisis in lieu of a law enforcement response. [112]
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COVID-19 Disproportionately Affects Black People Impacted by

MASS INCARCERATION &
CORONAVIRUS

|

According to the Marshall Project, there are over 25,
239 cases and 373 deaths reported by prisoners, and
over 6,779 cases and 28 deaths reported by staff in US
prisons. [113] People directly impacted by
incarceration, comprising both currently imprisoned
and returning community members, are
overwhelmingly Black, [114] Brown [115] and poor
[116]. Black people represent approximately 40 percent
of the incarcerated population [117] and experience
significant and debilitating disparities related to health
and healthcare provisions, housing, and financial
stability.

People in Jails and Prisons are More Vulnerable to
Infection and Resulting Complications from COVID-19

Compared to the general population, directly impacted
people are more likely to be in poor health. [118]
Approximately 40 percent of incarcerated people are
reported to have at least one chronic health condition.
[119] This is largely a function of arrest policies
targeting Black and Brown people from under-
resourced communities where access to both
healthcare and the socioeconomic resources
supporting health is limited. [120]

The lack of prior preventive care may increase the risk
of health complications for imprisoned people. [121]
Prison conditions also exacerbate the experience of
chronic illness due to the brutal conditions of
confinement. [122] These conditions include
"overcrowding, violence, sexual victimization, use of
solitary confinement, and lower standards of medical
care [which] are harmful to the physical and mental
health of incarcerated individuals.” [123]

Despite prisoners’ constitutional right to healthcare,
[124] correctional facilities too often serve as ill-
equipped treatment providers of last resort for
medically underserved, marginalized people.” [125]
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Treatment is inconsistently administered, [126]
and “the standard of care lags far behind
community health standards.” [127] The
constitutional standard does not require "good,
or even non-negligent care,” but “forbids only
care so deficient as to constitute ‘deliberate
indifference’ to the health of those incarcerated
in jails and prisons.” [128]

Deliberate indifference is an incredibly exacting
standard and limits opportunities for relief for
imprisoned people who must establish prison
officials’ knowledge about the severity of their
medical conditions and intent behind the /°
deprivation of care. [129] Imprisoned people
hoping to prove deficiencies in care are also
precluded from making their case in federal §
court unless they have first exhausted every |
available administrative remedy "by pursuing to |
completion whichever grievance or appeal &
procedures the prison administration provides.”
[130]

Imprisoned people with serious and timely
concerns must then file grievances and appeals
and wait for each to be denied in turn before
finally becoming eligible to make a legal claim
contesting their care. [131] And often, they are
filing these administrative complaints with the
very staff members denying them care, an unduly
dangerous exercise that often prompts
punishments such as being placed in solitary
confinement or transferred to another prison.
[132] For those who eventually file a case in
federal court, success rates remain low. [133]
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Organizations like the National Commission on Correctional Health Care have established guiding
principles and accreditation criteria for adequate care, but accreditation proceedings are voluntary and
provide no incentive for compliance. As a result, though mandated compliance with standardized
protocols governing the care of imprisoned people would do much to ease the burden on medically
vulnerable prisoners and establish appropriate standards of care, only 17 percent of correctional
facilities have received some sort of health-related accreditation, and inadequate correctional care
persists. [134]

Imprisoned people depend on their correctional institutions for care, and the health of the general
public depends on the health of those in prisons and jails. In the midst of this pandemic, experts have
warned that “[f|ailure to mount an adequate response to potential COVID-19 outbreaks throughout the
nation's jails and prisons has the potential to devastate the health and well-being of incarcerated
Americans, the nation’s correctional work-force, and people living in the thousands of communities in
which our jails and prisons are located.” [135]

As has been noted, jails experience frequent population shifts that make them "vectors of infection” for
those already in jail, new admissions, and correctional officials. [136] Jails admit approximately 10.7
million people annually, and there are approximately 737,900 new admissions each day. [137] Though
some jurisdictions have made significant strides to reduce jail populations and limit new admissions,
[138] many more have failed to implement such measures. [139] The American Civil Liberties Union and
affiliate researchers have determined jurisdictions who persist in their inaction will contribute as many
as 188,000 jail deaths to the overall COVID-19 death count. [140]

The language in the HEROES Act recognizes this risk and supports the release of low-risk individuals
and people awaiting trial from jails, but jurisdictions are undermining this intention. Jurisdictions are
prioritizing release onto electronic monitoring, and some are limiting release in accordance with the
number of electronic monitoring devices readily available. [141] Others are limiting release by releasing
only those able to pay monitoring costs. [142] This limitation prolongs the unnecessary confinement of
imprisoned people otherwise eligible for release in high-risk facilities and will disproportionately impact
Black, Brown and poor community members who represent a majority of jail populations.

Prisons, like jails, are capable of spreading COVID-19 as a result of poor ventilation, overcrowding,
limited access to hygienic products, and limited opportunities for adequate care. Though some prisons
have taken steps to implement quarantine protocols meant to keep people safe, these measures have
effectively resulted in widespread and longstanding isolation orders. Today, approximately 300,000
people in prison are being held in some form of prolonged isolation. [143] Some prisons use solitary
units, confining one person alone in a cell for 23 hours a day. Some isolate people in larger cells
holding 2 to 4 people or in open dormitories holding many more. The recent HEROES Act acknowledges
the dangers of punitive confinement, but the danger is not in the intention rather in prolonged
confinement for any reason, including as a medical intervention.
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Experts have warned against the reliance on prolonged solitary confinement, which has been
“overwhelmingly shown... [to] cause severe psychological distress in [imprisoned people] including, but
not limited to, extreme anxiety, hallucinations, violent fantasies, hypersensitivity to external stimuli, and
an increased tendency to inflict self-harm.” [144] These effects caused Nils Melzer, the United Nations
Special Rapporteur on torture, to classify prolonged solitary confinement as psychological torture.
[145] For imprisoned people already disproportionately impacted by mental iliness, [146] prolonged
solitary confinement will only exacerbate serious underlying issues and generate new health crises.
The threat of solitary confinement will also discourage unwell people from seeking medical care or
taking appropriate precautions and may accelerate the spread of the virus. [147]

Though individual isolation is dangerous, isolating people in groups also threatens the health of
imprisoned people. Few prisons are testing people that are not visibly sick despite the virus’ capacity
for transmission via asymptomatic carriers. [148] Poorly ventilated rooms packed with healthy and
unhealthy people will hasten the speed of transmission in many prisons. In the California Institution for
Men, a man died from COVID-19 after being quarantined in a dorm where 64 others later also tested
positive for COVID-19. [149]

It is also important to note prisons remain packed due to jurisdictions’ reluctance to release people
imprisoned for violent offenses. Though policymakers and advocates have encouraged jails to
maximize release and prioritize the vulnerable, “[e]fforts to move people out of prisons and jails have
mainly focused on the lowest-hanging fruit: those detained for inability to pay bail, technical parole
violations, minor misdemeanors, and the like.” [150] These efforts exclude nearly 1 million people
imprisoned for violent offenses who are also vulnerable to COVID-19. [151]

Indeed, people imprisoned for violent acts are amongst the most vulnerable to COVID-19. Many of
these people are over the age of 55, serving sentences for offenses committed in their teens, twenties,
and thirties. [152] The threat COVID-19 poses to older people is compounded by the comparatively poor
health of older people in correctional settings and the poor conditions of confinement. [153] People in
prison for violent acts are not only among the most vulnerable to COVID-19, but they also pose a low
risk to public safety. The concern underlying releasing people imprisoned for violent acts is the fear
that those people will commit additional violent acts, but the evidence overwhelmingly refutes this.
Contrary to popular characterizations, people released following imprisonment for violent offenses
actually report the lowest levels of recidivism of any group. They have the lowest rate of return for both
technical violations and new offenses. [154] The risk of recidivating for people who have committed
serious felonies is particularly low—approximately 1.3 percent. [155]

Furthermore, “most violent crime is far more mundane than most imagine—fights, drunken assaults of
friends and acquaintances, hurting a loved one.” [156] Though these offenses are serious, they are not
capital offenses, and “[nJo one [has been] sentenced to die in a pandemic, even if their crime and
conviction is a serious one.” [157]
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Recently Released People Struggle to Access
Healthcare Coverage

Release from correctional settings comes with its own
health-related challenges. Because many impacted
people are uninsured or underinsured prior to their
incarceration and are ineligible for Medicaid coverage
while incarcerated, most people leaving jails and
prisons are leaving uninsured. [158] This gap in
insurance is dangerous and may prove life-threatening
to returning citizens given most people coming home
from prison "have at least one chronic problem with
physical health, mental health, or substance use.” [159]
Indeed, people returning from prison are “12 times
more likely than the general public to die of any cause
in the 2 weeks following release and 129 times more
likely to die of a drug overdose.” [160]

Lack of stable housing makes it difficult for returning
citizens to practice social distancing guidelines.

Directly impacted people also experience challenges
related to housing insecurity [161] and homelessness
that leave them particularly vulnerable. Many were
homeless prior to their incarceration, and many
experience homelessness following their
incarceration. [162] For imprisoned people at risk of
contracting COVID-19, this presents additional
challenges, as jurisdictions have been limiting release
to those who can guarantee access to stable housing.
[163] Directly impacted people are nearly 10 times
more likely to be homeless than those with no history
of incarceration. [164] There are approximately
552,830 people experiencing homelessness in the
United States, [165] and “[a]n estimated 25 to 50
percent of people experiencing homelessness also
have a history of incarceration.” Approximately 50,000

are released from correctional settings into shelters
each year. [167]
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Though stable housing is critical to the
reintegration of returning community
members, [168] inadequate resources, the
lack of affordable housing, status-based
discrimination, and the "use of credit checks,
exorbitant security deposits, and other
housing application requirements—such as
professional references—can also act as
systemic barriers for people who have spent
extended periods away from the community
and out of the labor market.” [169] Additional
barriers include the exclusion of people with
felony convictions from living in public
housing or even with family members already

residing in low-income housing. [170] These
burdens are disproportionately borne by Black
people: following incarceration, Black men are
much more likely to be “unsheltered
homeless” than White or Hispanic men, and
Black women experience “the highest rate of
sheltered homelessness—nearly four times
the rate of [W]hite men, and twice as high as
the rate of Black men.” [171]

The lack of stable housing makes compliance
with communal guidelines like sheltering in
place and social distancing nearly impossible.
Recently released people required to self-
isolate for the recommended two-week period
may not have a place where they can safely
remain for 14 days. [172] And shelters may be
reluctant to house recently released people
who they fear may have the virus.
Furthermore, the criminal consequences of
homelessness, [173] triggered by the
commission of survival offenses or the

inability to comply with mandatory COVID-
related measures like wearing a mask or
staying home, may mean a return to jail or
prison where there's a high risk of exposure to
everyone involved. [174]
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Though some jurisdictions have been organizing hotel rooms for unhoused people, only a fraction
of these rooms are reserved for recently released people. [175] The recently passed CARES Act
included more than $12 billion in aid for HUD programs, but it is unclear whether funding has
been allocated to directly address the plight of impacted people experiencing housing insecurity
and homelessness compounded by the structural barriers mentioned above. [176] The HEROES
Act reserves funding for community re-entry advocates doing the essential work of supporting
returning community members. Those advocates understand safe release means supported
release. Many are formerly incarcerated leaders who possess the requisite expertise concerning
urgently needed policy interventions to ease the transition from correctional to community
settings.

Formerly incarcerated people face additional challenges related to financial stability.

Before the pandemic, 27 percent of formerly incarcerated people were unemployed, “nearly 5
times higher than the unemployment rate for the general United States population, and
substantially higher than even the worst years of the Great Depression.” [177] These percentages
are much higher for formerly incarcerated Black women and men whose respective rates of
unemployment are 43.6 percent and 35.2 percent.” [178]

COVID-related unemployment will affect impacted people more acutely than the general
population. In the preceding weeks, unemployment has risen sharply, with more than 33.3 million
people—approximately 20 percent of the United States workforce—filing for unemployment since
mid-March. [179] Those numbers are increasing, and impacted people whose jobs are “often the
most insecure and lowest-paying positions,” are particularly vulnerable. [180] Impacted business
owners are also at risk. Many turned to entrepreneurship when they could not find a job, and in
the preceding weeks, small business owners have faced “"unprecedented economic disruption.”
This disruption prompted the passage of the CARES Act, which provided $376 billion in loans and
debt relief for struggling workers and businesses. Though the bill did not originally exclude
formerly incarcerated people, the Small Business Administration later adopted a rule to prevent
people convicted of a felony within the last five years, currently incarcerated, under criminal
indictment, enrolled in community supervision, or whose case concluded without a conviction
from receiving a forgivable loan. [182] The HEROES Act limits this exclusion to impacted people
with felony convictions for financial fraud or deception within the last 5 years, but the exclusion is
a blow considering “[s]mall business loans can be lifelines for formerly incarcerated people. [183]

Formerly incarcerated people also remain excluded from other kinds of relief. The Personal
Responsibility and Work Opportunity Reconciliation Act of 1996 prohibits people with felony drug
convictions from receiving food stamps and cash assistance through SNAP and TANF. [184]
States can modify or lift this prohibition, but Mississippi, South Carolina, West Virginia and Guam
have maintained the ban on SNAP assistance. [185] This exclusion is particularly problematic
given 91 percent of recently released people experience food insecurity. [186] Arizona, Georgia,
Mississippi, Missouri, Nebraska, South Carolina, South Dakota, Texas, Virginia, and West Virginia
have retained the full ban on TANF assistance. [187] Over 20 states modified the prohibition.
[188]
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Some have done this by “limiting the classes of drug felonies subject to the restriction, implementing
temporary bans, and requiring enrollment and participation in a drug education or treatment program.”
Others have incorporated additional barriers to assistance like mandatory drug testing. [189]

Recommendations

Health and Healthcare Recommendations for those Impacted by Mass Incarceration: The HEROES Act
provides funding for testing, equipment, supplies, and services, but experts recommend additional
measures guaranteeing appropriate standards of care, patient-centered treatment protocols, and
adequate numbers of qualified staff. [190] Experts also recommend (1) national healthcare
organizations develop a national forum for sharing correctional pandemic protocols; (2) state and
local public health systems "deploy an infectious disease and/or public health professional to each
correctional facility;” (3) state actors facilitate continuous care between correctional settings and local
hospitals and include these facilities in their pandemic protocols; (4) emergency credentialing of
hospital workers authorizing their treatment of people in correctional settings when correctional
healthcare staff fall ill and; (5) emergency medical training for correctional staff. [191]

Advocacy groups like the Human Rights Watch have also discouraged reliance on solitary confinement
as an inherently punitive practice. [192] In Cook County, lllinois, advocacy groups like the Chicago
Community Bond Fund and the Challenging E-Carceration Campaign demand “judges...stop arbitrarily
placing people on electronic monitoring, which needlessly places lives at risk as they wait in the jail for
a monitor to become available.” [193] They also demand the judiciary “receive guidance designed to
limit the use of EM at this time and prioritize pretrial liberty.” [194]

To address the disruption of care between correctional and community settings, some jurisdictions
have implemented assistive enrollment programs in criminal legal settings to help impacted people
secure health insurance following their incarceration. [195] Jurisdictions like Michigan, Florida, and
Washington with enrollment assistance programs have observed corresponding reductions in
recidivism. [196] Experts also recommend care coordination, case management, and sufficient
discharge planning to ensure the successful transition of imprisoned people from correctional to
community settings. [197] In Ohio, the Ohio Department of Rehabilitation and Correction works closely
with the Department of Medicaid to create managed care plans 90 to 100 days before release, and,
following release, provide recently released people with “a care coordinator to help them find a primary
care doctor, make and confirm appointments, and learn about urgent care, healthcare specialists and
transportation benefits.” [198] In the preceding weeks, jurisdictions have observed recently released
people testing positive for COVID-19. [199] Well-coordinated care will be critical for the health
outcomes of impacted people.

Additionally, racial bias alone impacts the quality of care Black people receive. Combined with the
stigma of incarceration, which one study found more than 40 percent of formerly incarcerated people
experience in healthcare settings, Black people returning from correctional settings will be particularly
vulnerable without guidelines ensuring they receive high- quality care. [200]
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As a result, the Centers for Disease Control guidelines prohibiting stigmatizing and discriminating against
it in the provision of treatment should be understood to include stigma against returning citizens as well.
[201]

Housing Recommendations

In New York, JustLeadershipUSA released policy proposals related to the provision of safe and affordable
housing. These proposals support a vision for safe and healthy communities for impacted people and
include: (1) doubling the availability of permanent affordable housing units reserved for homeless New
Yorkers; (2) constructing additional public housing units accessible to people with prior convictions; (3)
restoring vacant properties “to active uses that contribute to the supply of affordable housing for low-
income New Yorkers;” (4) reserving a portion of low-income housing in every development and
establishing prices reflecting the median income of that development’s residential neighborhood; (5)
eliminating barriers to housing for people with records using legislation similar to Seattle’s Fair Chance
Housing Act; [202] and (6) establishing long-term supportive housing for people “with mental and
behavioral needs, substance dependencies, personality disorders, cognitive and developmental
disabilities, and history of severe trauma.” [203] Though specific to New York, those proposals are
adaptable and replicable across jurisdictions.

The National Law Center on Homelessness and Poverty has also identified “best practices” for homeless
and housing insecure people further destabilized by COVID-19, [204] while the Centers for Disease
Control has issued interim guidance for homeless service providers and people experiencing unsheltered
homelessness in the midst of this pandemic. [205]

Financial Stability Recommendations

Expanding access to government assistance will provide critical support for impacted communities
ravaged by unemployment, resource scarcity, and financial insecurity in the wake of COVID-19. Experts
from the Center on Budget and Policy Priorities recommend SNAP agencies” (1) promote streamlined,
timely access to benefits for individuals who are leaving incarceration and particularly vulnerable; (2)
enable these individuals to participate in E&T activities that build employable skills, mitigate impediments
to work, and take into account the consequences of incarceration and conditions of parole; and (3)
remove eligibility limitations for the formerly incarcerated.” [206] Advocates have also advised federal
policymakers to permit returning citizens to apply for CARES Act funding. [207]



Endnotes

! Spencer Overton, The ]mpac! of the HbR()ESAcr on Black Communities, J{JWT CENTER FOR POLITICAL AND ECONOMIC STUD-
ES (May 18, 2020}

21d
3ld
+1d.

5CSG Justice Center Staff, House Passes Justice- Re!’afed Changw in New Pandemm Rehch:H JUSTICE CENTER THE COUNCIL
OF STATE GOVERNMENTS (CSG) (May 16, 2020), W)

pandenic-relief-bill/

6 Todd Ruger Houseplidmuumce system Lhanger in new COV}D 19 w!mfbu'l & (May 12, 2020) available at: hitps://www.roll-
(In a 44-page section called the “Pan-
demic Ju:.llce Response Act,” the bill would require the release of prisoners aud those in the custody of U.S. Marshals Service
who are within a year of being released, or those who are juveniles, over 50 years old or have a health condition such as diabetes,
heart disease, HIV, cancer or are pregnant.”)

7 Peter C. Myers, PhD, The Case for Color-Blindness, First Principles No. 75 in Foundational Concepts to Guide Politics and
Policy (Sept. 2009), https://www.heritage.org/sites/default/files/2019-09/FP-75.pdf at

& Michelle Alexander, The New Jim Crow 240 (2010).
¥ Martin Luther King Jr., Strong te Love 45-48 (1963).

10 Ed Pilkington, Bl'a{.k Ameru.am dymg ofCawd 19 at thiee Hmes the rate r)fwhl!e peapfe TuE GLARDIAN
(May 20, 2020), i
Color of Coronavirus (May 20, 2020) available at: mmaﬂmmmmmmmg&mm&eathmmm

s; citing The

U.S. Dep't. of Health and Human Services & Centers for Disease Control, Hospitalization Rates and Characteristics of Pa-
tients Hospitalized with Laboratory-Confirmed Coronavirus Disease 2019 — COVID-NET, 14 States, March 1-30, 2020 69
MMWR No. 15 (Apr. 17, 2020) available at https://www.ede.gov/mmwr/volumes/69/wr/pdfs/mm6915e3-H.pdf.

2 Jd.

13 Steve Almasy, Holly Yan and Madelme Holcombe, C{)r{)navn us Hitting Some Aﬁuaﬂ American Communifies Extremely Hard
CNN (Apr. 6, 2020) available at s / /] i

4 Linda Villarosa, ‘A Terrible Price’: The Deadly Racial Disparities of Covid-19 in America, NEW YORK TIMES MAGAZINE
(updated May 20, 2020) available at (hips://www.nytimes.cony/2020/04/29/magazine/racial-disparities-covid-19.html

15 Shelby Lin Erdman, Black Communities Account for Disproportionate Number of Covid-19 Deaths in the US, Study Finds
CNN (May 6, 2020) available at W&Mﬁmmuﬁmmmmmﬂm

16 Khiara Bridges, Implicit Bzas and Raual'Dlspm mes in Heaf!h Care ABA CrviL RICI{TS & SOCIAL JUsTICE, HU\AAN RIGHTS
(November 19 20]8} S 3/

17 Zinzi D. Bailey, et. al., Structural Racism and Health Inequities in the USA: Evidence and Interventions 389, THE LANCET,
1453 (2017).

¥ Osagie K. Obasogie, et. al., Race, Law, and Health Disparities: Toward a Critical Race Intervention, 13 An. Rev. LSS. 313,
321 (2017).

19 COVID-19 Health Justice Advisory Committee Statement, Poor People’s Campaign (site visited May 26, 2020) https:/
www.poorpeoplescampaign.org/covid- 19-health-justice-advisory-committee-statement/



20 Samanta Artiga, Rachel Garfeild, and Kendal Orgera, C{)mmunme.s ()fC()Im at H:gfi er Rz S‘k fm Hem'lh and EL{»J{)m:c Chal-
Ienges a’ue to COVID-19 (Apn] 7, 2020), aval]ab]e at:

The fact is that ‘ummmed Blacks are more likely than Whi [Bb
to fall in a coverage gap (]5% Vs, 9%} because a greater share live in states that have not implemented the Medicaid expansion™
found in the Affordable Care Act.

21 Rashawn Ray, Why are Blacks dying at higher rates from COVID-19? BROOKINGS INSTITUTE (April 9, 2020), available at:
Qr H Q I . /| /i /) Q H i - Q i

2 See Vann R. Newkirk I, Trump ¥ EPA Concludes Environmental Racism Is Real, THE ATLANTIC, Feb. 28, 2020, https://
www.theatlantic.com/politics/archive/ 201 8/02/the-trump-administration-finds-that-environmental-racism-is-real/554315/ (featur-
ing several studies conducted by the Environmental Protection Agency and the International Agency for Research on Cancer).

23 Bridges, supra, note 16 (sharing the results of a study where “black patients with heart disease received older, cheaper, and
more conservative treatments than their white counterparts. Black patients were less likely to receive coronary bypass operations
and angiography. After surgery, they are discharged earlier from the hospital than white patients—at a stage when discharge is
inappropriate. The same goes for other illness™).

2 David Cloud, On Life Support: Public Health in the Age of Mass Incarceration, Vera Institute of Justice (Nov. 2014), https-//

= ic- =M ass-i ion- . see also, Id., noting * In addition to the approximately 40 percent of impris-
oned people managing a chronic illness, approximately 50 percent of state prisoners and 68 percent of people in jail have diag-
nosable substance use disorders. Fewer than 15 percent receive appropriate treatment.”

25 Arielle Mitropoulos & Mariya Moseley, Be!owsd Bre ookfyn teadiu 20, d:es of coronavirus after she was !mLe a’um.a’a
COVID-19 test, ABC News, (Apr. 28, 2020),

nmdmmmm&i
2 ]'OX 2 Detrolt Man Sav.s a'ad was turned away by 3 h()spr!afs‘ while sick mfh COVID ]9 lfien a'ied at home, Apr 21 2020,

o

27 Jon Greig, Black Nurse in Detroit Dies From COVID-19 Afier Being Turned Away From Hospital 4 Times, Blavity: News, Apr.
23, 2020, (exp]ammg that the Deborah was turned away from the hospital 4 times before dying of COVID-19) hitps:/blavity.-
com/blﬂck-nurse in-detroit-dies-from-covid- 19-after-being-turned-away-from-hospital-4-times?categoryl =news.

2% Dora M. Dumont, et al., Public Health and the Epidemic of Incarceration, 33 Ann. Rev. of Pub. H. 3285, 330 (2012), h.L[u;_.L[
Mﬂmmakﬂ.mﬂmﬂ[glduﬂ]xlﬁﬁlliﬁiaﬂuumLmblhﬁahthﬂi (noting “that despite many improvements since

Estelle v. Gamble, the actual delivery of health care remains as uneven as screening. Treatment is consistently provided for only a
fraction of those needing it™).

2% Ray, supra note 18.

0 COVID-19 Health Justice Advisory Committee Statement, POOR PEOPLE’S CAMPAIGN, https://www.poorpeoplescampaign.org/
covid-19-health-justice-advisory-committee-statement/ (last visited May 19, 2020).

31 Centers for Disease Control, COVID-19 in Racial and Ethnic Minority Groups, (last visited May 19, 2020), https:/www.cdc.-
gov/coronavirus/2019-ncov/need-extra-precautions/racial-ethnic-minorities.html.

32 Rashawn Ray, Jesse L. Jackson, Sr. & S. Todd Yeary, The CARESALI Risks Bu.()mmga Cas‘!eA(.t Hem K H:m We Change
Thar NEWSWEEK (May 7,2020, 11: 30AM} i

33 Id.; see alse lan Head, Another Clinton-Era Law that Needs to Be Repealed, NEw REPUBLIC, Apr. 18, 2016, https:/newrepub-
lic.com/article/132678/another-clinton-era-law-needs-repealed (“Imagine a prisoner who is in pain and in need of medical treat-
ment, but ignored by prison staff: She must not only file her complaint with the same staff that is denying her treatment, but wait
for a refusal, appeal that decision, and only afler a judgment on that appeal can she then file a legal case beyond prison walls.”).

34 Labor Force Statistics from the Current Population Survey, U.S. BUREAU OF LABOR STATISTICS (last updated Jan. 22, 2020),
https://www.bls.gov/cps/cpsaat 18.htm; BLS News Release, The Employment Situation, (May 8, 2020), https://www.bls. gov/
news.release/pdfempsit.pdf



33 Margo Schlanger, The P()Iruca[ E.t.om)mt r)fP} rison ana'Jml Litigation, PRIS{N LF.CAL NEWS (June 15, 2007), https://

i (*...the vast majority of these
lawsuits fail, and even those that do succeed tend to have very low damages, To use one year's outcomes as an example, in 1995,
over 80% of prisoners' civil cases in federal district court were dismissed rather than settled or tried...”).

36 Devan Hawkins, The Coronavirus Burden is Falling Heavily on Black Americans. Why? THE GUARDIAN, (Apr. 16, 2020),
https://www.theguardian.com/commentisfree/2020/apr/16/black-workers-coronavirus-covid-19.

3 Ana F]oranl et al CO VID 1'9 [nve mng in Bs’ac.k Lwes and Lwehh or;a'v McKmaey & Company, |
(last visited May 12, 2020).

38 Hawkins, supra, note 33

3 Workers Who Could Work At Home, Did Work At Home, And Were Paid For Work At Home, By Selected Characteristics, Aver-

ages For The Period 2017-2018, U.S. BUREAU OF LABOR STATISTICS, (last updated Sept. 24, 20]9} https://'www.bls. gov/
news.release/flex2.t0 1. htm.

4 See Christian Weller, Afiican-Americans' Wealth A Fraction That Of Whites Due To Systematic Inequality BROOKINGS INST.,
https://www.forbes.com/sites/christianweller/2019/02/1 4/african-americans-wealth-a-fraction-that-o f~whites-due-to-systematic-
inequality/#65aa30024554. (last visited May 13, 2020); See also, Zane Mokhiber, Elise Gould, and Janelle Jones, Black workers
hate mad'e no pmépen m closing earn mgs‘ gaps‘ with white men smce 7000 EC(W{JV[IC POLICY INSTITUTE (Sept 12, 2018)

4 Kenneth Couch & Robert Fairlie. Last Hired, First Fired? Black-White Unemployment And The Business Cyvele, Demography
Vol. 47, 1, 227-47 (2010), available at doi:10.1353/dem.0.0086

4 USC Dornsife Commumcanon Staff Sunev Revem's‘ Ex!em of'Cr)mna\. iruis- Refared.k)b Loss‘ Ouh::ed Impa{.t on Bt’a{.ks and
Latinos, Apr. 17, 2020, S

4 Emily Flitter, Few Minority-Owned Businesses Got Relief Loans They Asked for, THE NEW YORK TIMES (May 18, 2020),
available at: hitps://'www.nytimes.com/2020/05/18/business/minority-businesses-coronavirus-loans. html

s 1d

4 Ledyard King, Hundreds of publicly traded companies got more than 1 billion for PPP small-business fund, USA Today (May
9, 2020), https://www.usatoday.com/story/news/politics/2020/05/09/coronavirus-paycheck-protection-program-loans-went-pub-
lic-firms/3088712001/

47 Chnallan Weller Aﬁ rcmi-Amencam Wealth A Fr a(,rmn That OfWh:res Due To Sys!emar!c In equa!'u‘y Brookmgs Illst h.LI.ps_.,_Z

m&ﬁiaal[lﬁl&iﬂ (last visited May 13, 2020).

4 The Tapestry GfBIar.k Bu siness ()wne; rf:up in Am erica: Umappnd Opportunities ﬁ» Saccess Association for Eu[erpm,ea Op-
portunity,
(last visited May 26, 202[)}

4 Supra, note 44

30 Andre Perry & David Harshbarger Cr»r)naw; us I:c onomic Ret’:ewam ot Neg{ea Bt’adc ()mwa‘ Business, Brookings Insutule
Apr. 8, 2020, s /i
ness/.

51 fd.

52 Emily Flitter and Slacy Low]ey, Bunks‘ Gave Rldies‘! Chen!s C()nue;g* Treatment’ f()} Pandemu Aid, The New York Times
(Apnl 22 2[)20) 2

— 0, : =

33 The Paycheck Protection Program Continues to be Disadvantageous to Smaller Business, Especially Business Owned by Peo-

ple ofCoIm ana' the Set'fEmpt’med (.enter for Responsible Leammg (updated Apr]] 19 2020) hmamlm&ﬂ&m:p&nmhlﬁlﬁud_




3 Supra, note 49

35 Ben Lardm and Corey Booker Equm in COV}'D 19 Reu)ven.ﬁfcf of 2 ?020 SBC Senale 5OV M&Umshcmmm.gmnuhlmi
404

19- recovery-act wh]te—paper pdf

36 See guiem!'h Act ColorofChange. Ofg, Petition: Tin b()fm( Scams C,D]l)r of Change https://act colorofchange org/sign/Turbo-
sses (last visited May 26, 2020).

37 Sarah Al-Arshani, 9 large metro police departments reported “double -digit percentage jumps'in domestic violence 911 calls as
mor epeop!e shel'fe? at .'wme Busmes:. Insider (Apr 6, 2020, 9:27 PM), htps://www.businessinsider.com/as-the-coronavirus-

3% Jamiyla Chishlom, COVID-19 Creates Added Danger for Women in Homes with Domestic Vielence, Color Lines, (Mar. 27,
2020), htps://www.colorlines.com/articles/covid-19-creates-added-danger-women-homes-domestic-violence.

59 Asha DuMonthier, Chandra Childers, Ph.D., & Jessica Milli, Ph D., The Status of Black Women in the United Status, Institute
Jor Women s Policy Research (last visited May 26, 2020), - o s-0f- 2

Women-6.26.17.pdf (119)

o Feminista Jones, Why Black Women Struggle More With Domestic Violence, September 14, 2014, TIME https:/time.com/
3313343 /ray-rice-black-women-domestic-violence/ (site visited May 10, 2020)

61 531111y]ﬂ Ch]:.hh)m COVID 19 Creares Aa‘dcd Danger fo; Women in Homes with Domestic Wo:’eme Color Lines, Mar. 27,
2020,

52 Asha DuMonthier, Chandra Childers, Ph.D., & Jessica Milli, Ph.D., The Status of Black Women in the United States, Institute
for Women's Policy Research (last visited May 26, 2020), https://iwpr.org/wp-content/uploads/2017/06/The-Status-of-Black-
Women-6.26.17.pdf (119); see also Michelle S. Jacobs, The Vim’en! State: Bfack Women s Inws:bt’e Struggle Agams.' Police Vio-
Iem.e 24 Wm. & Mary I. Women & Law. 39 (Nov. 2017),

=wmj (“When a Black woman is assaulted by an intimate partner she must think carefully about
whether to seek the assistance of the police. Police intervention can be lethal for the partner, and it may also expose the woman,
herself, to arrest and prosecution.”)

63 See Matthew Spina, When a Protector Becomes a Predator; BUFFALO NEWS (Nov. 22, 2015) https://s3.amazonaws.com/
bncore/projects/abusing-the-law/index.html (documenting sexual violence committed by law enforcement officers); see also
Michelle S. Jacobs, The Violent State: Black Women's Invisible Struggle Against Police Violence, Vol. 24 Issue 1 Art.4 Wm. &
Mary J. Women & L. 39 (2017), https://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=1462& context=wmjowl.

6 Casey Tolan, Some cities see jumps in domestic violence during the pandemie, CNN, Apr. 4, 2020, hitps//www.cnn.com/

5 1d.

66 Alisha Haridasani Gupta & Aviva Stahl, For Abused Women, a Pandemic Lockdown Holds Dangers of Its Own, New York

Times (Mar. 24, 2020), available at: hitps:/www.nytimes,com/2020/03/24/us/coronavirus-lockdown-domestic-violence.html?
ferrineS oS

7 1d.

68 Supra, note 61

8 Jd.

™ Supra, note 63

71 1d., See also, “Technology Safety.” National Network to End Domestic Violence (May 13, 2020}, https://www.lechsafety.org/

2 1d.

7 1d.



7 Adrian Carrasquillo, 81 Percent of NYPD's Social Distancing Summ()n.st..s Were Issued to Blacks ami Lam)m It s the New
Sl()p ::md F}:s‘k Newaweek (May 8, 2020, 5: 02 PM), A ing-s

7 Poppy Noor, A Tale of two cities: How New York Police Enforce Social Distancing by the Color of Your Skin, The Guardian
(May 4. 2020), https.//www.theguardian.com/world/2020/may/04/coronavirus-new-york-police-enforce-social-distancing.

76 Melissa Sanchez and Sandhya Kambhampati, How Does Chicago Make 3200 Million a Year on Parking Tickets? By Bank-
rupting Thousands of Drivers., Mother Jones (Feb. 27, 2018), hitps //www.motherjones.com/crime-justice/2018/02/how-does-

chicago-make-200-million-a-year-on-parking-tickets-| bv—balmruntme thousands-of-drivers/; See Also Thomas Harvey, John
MeAnnar, Michael-John Voss, Megan Conn, Sean Janda, & Sophia Keskey, ArchCity Defenders: Municipal Courts White Paper,
ArchCity Defenders (Nov. 23, 2014), https://www.archcitydefenders.org/wp-content/uploads/2019/03/ArchCity-Defenders-Mu-
nicipal-Courts-W hitepaper.pdf

7T Robyn Maynard &Audrea) R_ltchle Black Commumt]es Need Support Nol a Curunm irus Police State, Vice (Apr. 9, 2020,
8:21 AM),

™ See Devon Carbado, Predatory Policing 85 UMKC L. Rev. 545 (2016-2017) available at: https://papers ssm com/sol3/paper-
scfin?abstract id=3008713

™ Monica Anderson, Who Relies on Public Transit in the U.S., Pew Research Center (Apr. 7, 2020), https://www.pewre-
Q Il 1, 1 Q11 Q

83 Alice Speri, NYPD s Aggressive Policing Risks Spreading The Coronavirus, The Intercept (Apr. 3, 2020, 5:00AM), https://
theintercept.com/2020/04/03 /nypd-social-distancing-arrests-coronavirus/

& Errin Hames Fam:h vcek? answers in fbrax’pohce shooting of Louisville woman in her apartment, The Washington Post (May

11, 2020), g-louisville-woman-her-apartment

85 What we know about the death of George Floyd in Minneapolis, The New York Times (Updated May 28, 2020), https://
www.nytimes.com/2020/05/27/us/ george-floyd-minneapolis-death. himl?auth=login-email &login=email

8 i Zhou, Kainaz Amaria, These Protests Capture the Stark Cr)mj ast m Pohr.e Response to the George Ffr)yd Pmrests and the
Anti-Lockdown Protests (May 27, 2020), hitps: 8
down-protests

¥ Investigation ofrhe Fergumn Pohce Depar tment, Umled Stales Departmenl ufJustlce Civil Rights Dlvmon (M'u'ch 4, 2015),
available at:

Lreport.pdf
8 Join Campaign Zero, https://www joincampaignzero.org/#vision (last visited May 26, 2020).

8 Edwards et al., Risk of being killed by police force in the United States by age, race, ethnicity, and sex, Proceedings of the
National Academy of Sciences Aug 2019, 116 (34) 16793-16798, https://www.pnas.org/content/ 116/34/16793 cited in https://
Jjournalistsresource.org/studies/government/criminal-justice/killed-police-black-men-likely-white-men/

9 Paul Butler, The System Is Working the Way It Is Supposed to: The Limits of Criminal Justice Reform. The Georgetown Law
journal. 104. 1419-1478 (2016).

ol Veena Dubal, The expansion of mass surveillance to stop coronavirus should worry us all, The Guardian (Apr. 18, 2020),
https://www.theguardian.com/commentisfree/2020/apr/18/mass-surveil lance-coronavirus-technology-expansion.




92 Kareem Fahim, Min Joo Kim, & Steve Hendrix, Cellphone monitoring is spreading with the coronavirus. So is an uneasy tol-

erance ofwrveu'l'ance The Wa:.hmgton Po:.t (May 2,2020,4: 12PM) hm;imm&hmgtnnpummﬂ&nﬂdﬁmﬂphnne_mnm

1134471920 _story himl

% Dave Gershgorn, We Mapped How the C{»()nuvn us is anng New Surveu'fance Programs Around the World, OneZero (Apr.
9, 2020), hitps: 5
fa6f12ech.

% Courtney Linder, How the Coronavirus Could Turn the U.S. Into a Surveillance State, Popular Mechanics (Apr. 30, 2020),
https://www.popularmechanics.com/technology/security/a322 89996/ai-video-surveil lance-coronavirus-social-distancing/.

95 Mark Joseph Stern, The Supreme Court Broke Police Aceountability. Now It Has the Chance to Fix It., Slate (May 27, 2020},
https:/slate.com/news-and-politics/ 2020/05/george-floyd-supreme-court-police-qualified-immunity. html.

9 Stuart Thurnpbon and Char]ne Warze] Tue!ue M:h’mn lenes' One Daza Set, Zem anacy, The New York Times (Dec. 19,
2019).

9T Naomi Ishisaka, Is Surveillance Tech Widening America’s Racial Divide?, The Seattle Times (Oct. 28, 2019) available at

% Stern, supra note 92

% Bari Williams, Inret'hgem # P{Jh(,mg and My Inm;wm Chlki)en The New Yurk Tlmeb (Dec 2. 2017) available at: https://

100 [yvan Natividad, Pelice Violence Makes COVID-19 Warse for Black Americans, Futurity (Apr. 27, 2020), https://www. futuri-
ty.org/police-violence-covid-19-2348242/?utm_source=rss&utm_medium=rss&utm_campaign=police-violence-

covid-19-2348242
01 Schwartz, Joanna C., Police Indemnification (June 2014). 89 N.Y.U. L. Rev. 885 (2014). Available at SSRN: https://ssrn.com/
abstract=2297534

102 George F. Mill, This d'oc trine has nu!’!’lfed' accounmbu'ny ﬁn Iﬁep()hce The Supreme C{)ml can rerhuik 1! , The Wabhl llgtl)n
Post (May 13 2020} 3

105 Stern, supra note 95

104 Clark Neily, George Floyd s Death Must Be a Catalyst for Accountability, Cato at Liberty (May 27, 2020) https://www.-
cato.org/blog/officer-involved-killing-george-floyd

105 Bernie Sanders, /ssues: Justice and Safety For All, hitps://beriesanders.com/issues/criminal-justice-reforny/ (last visited May
28, 2020) (“Limit the use of “qualified immunity” to address the lack of criminal liability for civil rights violations resulting
from police misconduct.”); Elizabeth Warren, Comprehensive Criminal Justice Reform, hitps://elizabethwarren.com/plans/crimi-
nal-justice-reform (last visited May 29, 2020) (“Restrict Qualified Immunity to Hold Police Officers Accountable)

106 Robyn Maynarr.l & Andrea AE R_ltchle Bl’ack C{)mm unities Need Support, N{)l a C()J ‘onavirus Police State, Vice (Apr. 9, 2020,
8:21 AM), ;

107 Kate Hamaji, Kumar Rao, Freedom to Thrive: Reimagining Safety and Security in our Communities, available at: hitps://pop-
Ieites a/ 0, 0, 1 0, 0, 1 0, Q0 Q1

108 Ayanna Pressley, Resolution Condemning all acts of police brutality, racial profiling, and the use of excessive and militarized
Jorce throughout the country, available at: https:/pressley. house gov/sites/pressley. house.gov/files/A%2 0Resolution%20Con-
demning®20Police%20Brutality_0.pdf

109 Letter to Mayor DeBlasio, (March 17, 2020), available at: hmsmmmgeﬂmmmimmmmmmeﬂamn:d;m
whnmgMLLlllﬁl[Lde and s/
sio_on_policing_covid-19 3-17-; see as’m Michael S]sltzky, Simon McCormack Pnhce are Makmg lhe Cumua\urua. Cnsm
Worse (April 17, 2020) Available at: S

1no fd



1 Campaign Zero: Fair Police Contracts, available at: g2/ joi i J

12 These recommendations and others have been most directly articulated by the Community Resource Hub for Safety & Ac-
conntability in its COVID19 & Policing Toolkit.

13 4 State- bv State L(mk at Cr;mnaums in Pn SOnS, The Marshall Pro_]ecl (]aal updated May 22, 2020, 4:55 PM), https://

14 Jd

15 Criminal Justice Facts, Sentencing Project, 8. 5 s/ (reporting that “Black
men are six times as likely to be incarcerated as [W Jhite men”); (reporting that “Hispanic men are more than twice as likely to be
incarcerated as non-Hispanic [W]hite men™) (last visited Apr. 27, 2020).

116 Bernadette Rabuy & Danielle Kopf, Pri. risons ()fF{)verry Uncover ing the pre-incarceration incomes of the imprisoned, Prison
Policy Initiative (Jul. 9, 2015), https://

17 Wendy Sawyer & Peter Wagner, Mass Incarceration: The Whole Pie 2020, Prison Policy Initiative (March 24, 2020), https://
TALA l]]j‘ ]]J]] ]h'c! JIg"Iﬂ[J }ﬂﬂpia: ] Z l htﬂ]

118 Dumont et al., supra note 25; see also David Cloud, On Life Support: Public Health in the Age of Mass Incarceration, Vera
Institute of Justice 5 (Nov. 2014), https://www.vera.org/downloads/Publications/on-life-support-public-health-in-the-age-of-
mass-incarceration/legacy downloads/on-life-support-public-health-mass-incarceration-report.pdf (“The millions of people who
cycle through the nation’s courts, jails, and prisons experience chronic health conditions, infectious diseases, substance use, and
mental illness at much higher rates than the general population.”).

/

19 Chronic and Infectious Diseases in Justice-Involved Populations, Center for Prisoner Health and Human Rights, hitps://

o 3 Q, Q Q| Q. - H 1 H Q i QEet M 3 H H Q (]i’lS[
visited Apr. 27,2020).

120 Dumont et al, supra note 25 (reporting that “arrests are concentrated in low-income, predominantly nonwhite communities
where people are more likely to be medically underserved™).

121 Brief for Charles Hamilton Houston Institute for Race & Justice et al. as Amici Curiae Supporting Petitioner, Committee for
Public Counsel Services and Massachusetts Aawmatmn of Cnmmal Defense Lawyer:. V. ChlefJu:,llce of(he Trial Cou:t 484
Mass. 431 (2[)2[)}(N0 SJ 202[) 115}, / !

122 /d. (“Incarceration itself also has dramatic effects on psychological and physical health, subjecting people to higher rates of
infectious disease and medical neglect; exacerbating or instilling mental health conditions; and hastening death.”); see also Du-
mont et al, supra note 25, https://www.annualreviews.org/doi/pdf/10.1146/annurev-publhealth-031811-1246 14 (“...there is a sug-
gestion that chronie conditions tend to be at a more advanced stage among the incarcerated, compared with the age adjusted gen-
eral public...”).

123 Cloud, suprea note 21

124 See Estelle v. Gamble, 429 U.S. 97, 103 (1976) (establishing “the government's obligation to provide medical care for those
whom it is punishing by incarceration™).

123 Cloud, supra note 21; In addition to the approximately 40 percent of imprisoned people managing a chronic illness, approxi-
mately 50 percent of state prisoners and 68 percent of people in jail have diagnosable substance use disorders. Fewer than 15
percent receive appropriate treatment; Id. at 7.

126 Dumont et al, supra note 25 (noting “that despite many improvements since Estelle v. Gamble, the actual delivery of health
care remains as uneven as screening. Treatment is consistently provided for only a fraction of those needing it”).

127 Cloud, supra note 21; see also
.!lmmy }enkms Federal Fines Ar izona S'I 4 Mr]lmn in ann Heat'!h Caw KJZZ (updated Apr. 8, 2020),

/ i 5 Debble Elliot, As’abama Pn.s()n.s Ruled
“Horrendously Inadequate, Mus'! lmpmve NPR (Juu 27, 2[)2[)}, 8
ruled-horrendously-inadequate-must-improve; Samantha erghl el al, Fea’u ral fua’},e RuierAgamsr Idahe in P} ison Hea!’!h Cal e
Care Boise State Pubhc Rad]o (Aug 12, 2015),




128 Margo Schlanger., The Political Economy of Prison and Jail Litigation, Prison Legal News (June 15, 2007), hitps:/www pris-
- ey L e inillifieations

128 See Farmer v. Brennan, 511 U.S. 825, 837 (1994) (holding that an inhumane treatment claim under the 8th Amendment re-
quires that a prison official “knows of and disregards an excessive risk to inmate health or safety”); see also Estelle v. Gamble,
429 U.5.97, 104 (1976).

130 Lisa Drapkm Sl) uggles ()fUmig Lega!’Recaw se as a Path T{)wm(] Better Prison C()nd'm()m Na[lm‘lal Lawyen, Guild (Jan.
15, 2018), ; i

131 7d. note 1 12; see al'm lall Head, Another Chn!()n-ba Law that Needs to Be Repealed, New Republic (Apr. 18, 2016), hitps://

/ = -era-law- - (“Imagine a prisoner who is in pain aml in need of med-
ical treatment, but ignored by prison staff: She must not only file her complaint with the same staff that is denying her treatment,
but wait for a refusal, appeal that decision, and only after a judgment on that appeal can she then file a legal case beyond prison
walls.”).

132 Drapkin, supra note 112

135 Margo Schlanger, T}ie Polmcal Ec onomy of Prison and Jail L:Mganrm Pmon Lega] News (June 15, 2007), https://www.pris-

/ / (*...the vast majority of these lawsuits
fail, and even those that do bucwed tend to have very low damages. To use one year's outcomes as an example, in 1995, over
80% of prisoners' civil cases in federal district court were dismissed rather than settled or tried...”).

134 Cloud, supra note 21

135 David Cloud et al., Correctional Facilities In The Shadow Of COVID-19: Unigue Challenges and Proposed Solutions, Health
Affairs (Mar. 26, 2020} https:/iwww.healthaffairs.org/do/10.1377/hblog20200324. 784 502/full/.

136 American Civil Liberties Union et al.. COVID-19 Model Finds Nearly 100,000 More Deaths Than Current Estimates Due to

Failures to Reduce Jails, American Civil Liberties Union (Apr. 2020), hitps://www acln org/sites/defan lt/files/field document/
aclncovid19-jail-report 2020-8 1 pdf.

37 ACLU et al., supra note 118

138 /d. at 3 (noting that “most states have failed to take any steps to stem the impact of the COVID-19 pandemic in jails and the
broader community™).

139 Cary Aspinwall & Joseph Neff, These Prisons Are Doing Mass Testing for COVID-19—And Finding Mass Infections, Mar-
shall Project ( Apr. 24, 2020),
https://www.themarshallproject.org/2020/04/24/these-prisons-are-doin,
(noting “‘many prisons across the nation are only testing people who are evidently sick, not reporting any testing results for
guards and other staff, or not testing at all”).

140 American Civil Liberties Union et al., COVID-19 Model Finds Nearly 100,000 More Deaths Than Current Estimates Due to
Failures to Reduce Jails 3, American Civil Liberties Union (Apr. 2020), https://www.aclu.org/sites/default/files/field_document/
aclu_covid19-jail-report_2020-§_1.pdf.

41 Cook County Runs Out of Electronic Monitors, Leavmg People Incarcerated in the Jail During .'}ie COVID-19 Pandemm
Ch]cago Commumty Bond Fund (May 7 2020} [tps:

145 Keri Blakinger, What Happens When More Than 300,000 Prisoners Are Locked Down?, Marshall Project (Apr. 15, 2020),
https://www.themarshallproject.org/2020/04/1 S/what-happens-when-more-than-300-000-prisoners-are-locked-down.

144 Tracy Hresko, In the Cellars of the Hollow Men: Use of Solitary Confinement in U.S. Prisons and Its Implications Under
fulemmmnaf Lun Agmn st Torture, 18 Pace Int’ ] E Rev 1.3 (Sprmg 2006), MWMLWLL

145 Connecticut prison warning: Prolonged solitary confinement may ‘amount to torture, UN expert warns, UN News (Feb. 18,

2020), hitps://news.un.orglen/story/2020/02/1058311.



146 Doris James & Lauren E. Glaze, Mental Health Problems of Prison and Jail Inmates, Bureau of Justice Statistics 1 (revised
Dec. 14, 2016), https://www bjs govicontent/pub/pd 'mhppiipdf (“At midyear 2005 more than half of all prison and jail inmates
had a mental health problem, including 705,600 inmates in State prisons, 78,800 in Federal prisons, and 479,900 in local jails.
These estimates represented 56% of State prisoners, 45% of Federal prisoners, and 64% of jail inmates.”).

147 Cloud et al., supra note 117,

148 Cary Aspinwall & Joseph Neff, These Prisons Am Domg Mass Testing, fr» C() ViD- IQ—Aua‘ Pu.la’u.lg Masv J'nfer.ur)m Mar-
shall Pm_]ect (Apr 24 2[)2[)) -

149 Julie Small, Recently Released State Prisoners Are Testing Positive for COVID-19, KQED (Apr. 21, 2020),
. ,‘ g / N ig ges ine-positive-for-covi 4

150 J.1. Prescott, Benjamin Pyle, & Sonja Starr, It 5 Time to Start Releasing Some Prisoners With Violent Records, Slate (Apr. 13,
2020), hitps:/slate.com/news-and-politics/2020/04/combat-covid-release-prisoners-violent-cook.html.

151 TRC Staff, Excluding Vielent Crimes from Reforms Limits Impact: Report, The Crime Report (Apr. 9, 2020), https://the-
crimereport.org/2020/04/09/excluding-violent-crimes-from-reforms-limits-impact-report/.

132 Mujahid Farid & Laura Whitehorn, Releasing Aging People in Prison 219 in DECARCERATING AMERICA: FROM MASS PUN-
ISHMENT TO PUBLIC HEALTH (Drucker ed. 2018); see also The Osborne Association, The High Costs of Low Risk: The Crisis of

America’s Aging Prison Population 18 (May 2018), http:/rappcampaign.com/wp-contentuploads/Osborne HighCostsoflLow-
Risk 2018 pdf.

153 Sarah LaFave, The Impact of COVID-I9 on older adults Johns Hopkins University (May 5, 2020) https://hub.jhu.edu/
2020/05/05/impact-of-covid-19-on-the-elderly/

154 Kathy Boudin, Come Close In: Voices of Survivors of Mass Incarceration 272 in DECARCERATING AMERICA: FROM MASS
PUNISHMENT TO PUBLIC HEALTH (Drucker, ed. 2018).

155 Farid & Whitehom, supra note 134; see also Ryang Hui Kim, 2010 [r.-maze Rehases Th;ee Year Post- Re!ea.se Follow- up
New York Department of Commumty Cortrections (June 2014), ht i
A /e et Ia/ -

156 Natasha A. Frost, Todd R. Clear, & Carlos E. Monteiro, Ending Mass Incarceration: Six Bold Reforms 26 in DECARCERATING
AMERICA: FROM MASS PUNISHMENT TO PUBLIC HEALTH (Drucker, ed. 2018).

157 Alan Greenblatt, No One s Sentenced to Die in a Pandemic’: Debating Prisoner Release, Governing (Apr. 23, 2020), https://
www.governing.com/now/No-Ones-Sentence-to-Die-in-Pandemic-Debating-Prisoner-Release. html.

58Dumont et al, supra note 25 (reporting “90% of people released from jail lack coverage and thus access to most health ser-

vices™); see also Alexandra Gates, et al., Health C()ve;age ana’ Can':' fm f}ie Adult Criminal Justice-Involved Popufam)n Kﬂ]ber
Family Foundation (Sep. 5, 2014}, 3/l /
justice-involved-population/ (“Federal Medicaid law prohnb]ts the paymenr of federa] Medlca]d malchmg fLII‘ldb forthe cost of
any services provided to an ‘inmate of a public institution,” except when the individual is a ‘patient in a medical institution.”).

139 Kamala Mallik-Kane, et al., Health Care after Incarceration: How Do Formerly Incarcerated Men Choose Where and When
to Access Physical and Behavmmt' Health Services?, Urban Institute 1 (Feb. 2018), https://www.urban.org/sites/default/files/pub-
lication/96386/health_care afier incarceration.pdf

160 Dumont et al, supra note 25.

161 Claire W. Herben et al Homet’cs SHESS fmd Housing Insecurity Among Former Prisoners, 1 RSF J. of Soc. Science 44, 47
(Nov. 2015), i

refreqid= exce]mor“u3A66r;f?90327d641 8166ae?]501'57ff661 (defining housing insecurity as “a broad spectrum of precarious
housing situations...”).

162 Dumont, et al., supra, note 142 (“Because homelessness and incarceration share similar risk factors, many of the incarcerated
were homeless before entering the criminal justice system. Mentally ill inmates were particularly likely to be homeless before
their arrest. Incarceration in turn increases the odds of being homeless or marginally housed.”).



163 Kentucky plans to refLase nmore rhan 900 pnsr)nen because offhe COV}D 19 {)ulb} reak, WDRB (Apr 2, 2020), hitps:#/

; see also Jessma Schu]berg, Candidates ﬁ)} Hame Ctmﬁn ement Have a
Problem: Many C{m !Aff()m' It, Huﬂ'ngmn Post (May. 5, 2020), = | -CON-
ﬁnamenmmnumuﬁhlbei&cihﬁlh}%ﬂ)ﬂlﬂa&m

164 Lueius Couloute, Nowhere to Go: Homelessness among formerly incarcerated people, Prison Policy Initiative (Aug 2018),

https://www.prisonpolicy.org/reports/housing html

163 See, The 2018 Annual Homeless Assessment Report (AHAR) to Congress, U.8. Department of Housing and Urban Develop-
ment (Dec. 2018), hitps://files hudexchange info/resources/documents/2018-AHAR-Part- 1 pdf.

166 Matthew Doherty, Incmccmnr}n and' Hr)mcieunm Br cakmg the Cyele, U. S Interageucy Council on Homelessness (Dec.
2015), s:/lcops

167 Connecting People Returning from [J:lcmwf .am()n mrfi H{)usuig and H{)mefes Sness Asns‘!am.e U.S. 111leragency Council on
Homelessness (Mar. 2016), available at: S

source Tipsheet Final.pdf.

168 Christine Karamagi et al., Repairing the Road to Redemption in California, Californians for Safety and Justice 11 (May 2018)
(“Stable housing, like employment, is strongly correlated with reduced recidivism and increased capacity for people with convic-
tions to become contributing members of society.”).

169 ] ucius Couloute, supra, note 146

110 No Second Chance: People with Criminal Records Denied Access to Public Housing, Human Rights Watch (Nov. 18, 2004),
ar/, / 1/1%7 2 3 tes i GE S : o i

171 Lueius Couloute, supra, note 146

172 Marisa Kendall & Robert Salcmga Coronavirus: ;Mass‘fau' prison releases l'eave some BayA)ea inmates on !}ie streets, Mer—
cury News (Apr. 27, 2020), Wl /A
mates-on-the- streerbf

173 See, Housing Not Handcuffs Fact Sheet: The Top Fwe Ways Cnmmafr'a.‘mn of Homelessness Harrm C{)mmunmes NATION—

AL LAW CENTER ON HOMELESSNESS & POVERTY, / / 3/
(last visited May 12, 2020); see also NATIONAL LAW CENTER ON HOMELESSNESS & POVERTY, No Safe Place: The Criminaliza-
tion of Homelessness in U.S. Cities (2014), wp- / _Safe |

114 See eg. Dean Meminger, Mother Charged After Video Shows with Face Mask Regulations (May 14, 2020) (arrests for not
wearing masks and the like in the policing section) https:/www.nyl.com/nyc/all-boroughs/mews/2020/05/14/video-shows-cops-
lacing-mom-in-handeuffs-in-clash-over-face-mask-regulations

175 Erlc West enelt, Advr)mres Inmates Releasca' Em iv Due to Pandr.mzr. Need HeIp to Safeiy Sflet'ret NPR (Apr 9. 202[)},

2020),

176 Congressional Leaders Agree to Coronavirus RE’TPUH € Pa{.kage M!h Fundmgﬁ)r Homeiesmess‘ and Housing, NATIONAL
Low INCOME HousING (_,O.»\_LITION (Mar 25,2020),

177 Lueius Couloute & Daniel Kopf Qut ()fFJ ison & ()uf of Work: Unemployment among formerly incarcerated people, PRISON
PoLicy INITIATIVE (Jul. 2018), Wik

178 o,

178 Helier Cheung, Coronavirus: US unemployment claims hit 33.3 million amid virus, BBC NEws (May. 7, 2020), https-//
I ;P 5257
180 Lueius Couloute & Daniel Kopf, supra note 159

181 Coronavirus Relief Options, U.S. Small Business Administration, hitps://www.sba.gov/funding-programs/loans/coronavirs-
relief-options (last visited May 2, 2020),



182 Alex Sherman, Formerly Incarcerated Americans Were Excluded From Federal COVID-19 Relief, Appeal (Apr. 20, 2020),
o/ . " : . :

185 74,

184 Darrel Thompson, No Mere Double Punishments: Lifiing the Ban on S’VAPana’ TANF ﬁ)r Per)pfe wuﬁ Pri ior x"e.l'{)nv Drug
Convictions, Center for Law and Social Policy (Mar, 2019),
mmmmmmmmwmmmmm; see also Persnna] Responsibility and Work Opportunity
Reconciliation Act of 1996 § 115.

185 Elizabeth Wl)lknmlr How SNAP Can Better Sewe the f()}meﬂy Incarcerated, [,enter on Budget and Policy Priorities 12 (Mar.
16, 2018), https: i /

186 Thompson, supra note 166

187 Id. at 7.

188 Id,

188 Wolkomir, supra note 167

190 David Cloud et al., supra note 117

191 fd.

192 John Raphling, Averting an Imminent Catastrophe: Recommendations to US Local, State and Federal Officials to Covid-19 in
Jails ar.ld Prisons, HU\AAN Rlcm's WATCI! (Apr 29, 2[)2[)),

193 Cook County Runs Out of Electronic Monitors, Leaving People Incarcerated in the Jail During the COVID-19 Pandemic,
CHicAGO COMMUNITY BOND FUND (May 7, 2020), NMWMMMMmMMML

itors-leaving-people-incarcerated-in-the-j zu]-durm -the-covid-19-pandemic/.

194 Id.

195 See Sachini Bandara, et al., State and Local Initiatives to Enre m'Hndx wdua!'s in Med'u,ald in Cr lmmal Justice Settings, JOHNS
HoPkiNs BLOOMBERG SCI{OOL OF PUBLIC HEALTH, s
/ ics services-researc [ i ji (]ast wslted Apr.

30, 2020).

196 Kavita Patel et al., Integrating Correctional and Community Health Care For Formerly Incarcerated People Whe Are Eligible

Jfor Medicaid, 33 HEALTH AFFAIRS 468, 471 (Mar. 2014), hitps://'www.nchinlm.nih. gov/pme/articles/ PMC4028698/

197 Sleven Ross Johllsol‘l Pusr)n heahh S_}S!L’ms need better integration into rhe community, Modem Heallhcare (Oct 11 2018),

199 Julie Small, Ret.emt’v Released State Prisoners Are Temng P{)wnve for COWD 19, KQED (Apr 21 2020),

81/ 8/ s see also, Arielle

Mitropoulos & Manya Moseley, Beloved Brooklyn teacher, 20, dies {)fcm ORAVIFUS qﬁef .sfie was twice d'emed'a COVID-19 test,

ABC News (Apr. 28, 2020),
g+f, g /

/]

200 See Joseph W. Frank, et al., Discrimination based on criminal record and healthcare wiilization among men recently released

from prison: a descriplive slud’y, 2 HEALTH & JUSTICE (2014), https://'www.nebi nlm nih. gov/pme/articles/PMC4308970/
201 f4.

202 Seattle, WA., Mun. Ordinances ch. 14.09 (2017), https:/library municode com/wa/seattle/codes/municipal code?
Id=TIT14HURL CHI4.09USCRREHQ.



203 JustLeadershipUSA, #bui ldCOMMUNITIES: Platform 2.0 13-16 (Feb. 2020), https://jlusa org/wp-content/uploads/2020/02/

2 See Best Practices, NATIONAL CENTER ON HOMELESSNESS AND POVERTY, https:/nlchp.org/coronavirus/#best-practices (last
visited May 12, 2020); See also, NATIONAL LAW CENTER ON HOMELESSNESS AND POVERTY, COVID-19 Response Tracker,
https://docs. google.com/spreadsheets/d/ 1 wk96UMVT-6C2--d-hxbIXB7TUsXHy TH8Q4kTL _2CSt3o/edit?ts=5¢99f0bf#gid=0

(tracking jurisdictions’ pandemic responses regarding homelessness and housing insecurity) (last visited May 12, 2020).

25 See Interim Guidance for Homeless Service Providers to Px'(m and Resprmd' to Cr)mnm rirus Disease 2019 (C()VID 19), CEN-
TERS FOR DISEASE CONTROL (last updated Apr. 21, 2020), / E

COVID19 Homeless-H.pdf, Interim Guidance on Pe()p!e Expermncmg Mi.s‘t'iefrered Hom ex’essn ess, Centers for Disease Control
(last visited May 12, 2020), guf irus. i 55-8 funs 3

206 Wolkomir, supra note 167

27 Ray, et al, supra note 29



