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I Marina Borina am writing this statement about the incident that
happened on the 28th of June 2004 when | along with three other people got
arrested for a robbery that happened in the Bailey and Kensington plaza. How
ever | know for a fact that there was not a robbery commited. Antwynias
Degraffenried who lives on Durham st was not robbed. 1 talked to him | got out,
and he stated that he owed Kurtel Wzlker some maoney, and he feared that if he
didn't pay Kurtel and he would do something because they stayed in the same
area. Antwynias said that he was not comming to court so there shouldn't be a

- problem. 1told him that there was a problem because three inocent people were
being charged with this. Antwynias said if need be he will step up. If Keyontay
gets found guilty at frial. | also had ancther conversation with Antwynias again.
He said that he had filed a law suit against rent-a-center and that he was not
trying to go to jail. | Marina Borina, Keyontay Ricks and Tina Smith were
together all that night and all that day, until we got arrested. We never planned
or had any knowledge of this incident,

When | had gotten subpenad to come to the grand jury, | went and talked
to the DA. | told them that | Marina Borina, Keyontay Ricks and Tina Smith had
nothing to do with this incident, and he told me that | was lying that | needed to

come back with a diffirent stary
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COLLOQUY 368
such conduct constitutes a related but separate
offense upon the part of the actor, in this case
the actor being Mr. Ricks, he is liable for that
offense only, and not for the conduct or offense
committed by the other person. Judge, I would urge
the Court to consider the robbery under that
section of law. I think that it is the exactly
what was intended, 20.10 was intended for is the
facts in this case. The possession of the stolen
property in this case was something that is
necessarily incidental to a purported robbery. It
removes the case from section 20.00 and 20.05 by
law. It says notwithstanding those provisions, if
the conduct is necessarily incidental, and that's
all that we have here in ‘the light most favorable
to the People, and I don't even think they have
proven a robbery or possession of stolen property,
Judge. But I don't think the robbery first should
go to the jury. They have not shown that Mr. Ricks
was present on the scene. They have not proven
that Mr. Ricks was present in the vehicle when the
perpetrator of the crime, Kurtel Walker, got in the
vehicle. Their own witness_EﬁiQ_EE_EEE_EH9_£§@§l§§

in the car. There has been no evidence of any sort
e 8 $ SviCellce O any Sort
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COLLOQUY 369

of conspiracy or plan that was hatched. There is

absolutely no evidence that Mr. Ricks was involwved

whatsocever in a robbery in this case.

With respect to the possession of stolen
property, Judge, the requirement is the People
establish the wvalue beyond three thousand dollars.
Their own evidence, Judge, would suggest that
something is amiss here; that their evidence shows
that over four thousand dollars was to be deposited
in the bank. Only thirty-four hundred dollars was
recovered on Mr. Ricks. There is no chain of
custedy of the money. Again there is no proof that
Mr. Ricks was in the vehicle when Kurtel Walker got
in. Nobody can say how much money was actually
stolen from Mr. Degraffenried, he didn't testify.
If you remember the first witness from
Rent—a-Center, he didn't know how much money was
taken. And the last witness we heard from, all he
could tell you was how much money was being
deposited or was supposed to be deposited that day.
There is no evidence from Mr. Degraffenried how
much money was taken from him. There is only
evidence that money was recovered at a later time

from Mr. Ricks, in an amount over three thousand




. COLLOQUY 373
both parties, prior to their summations, that I
will submit to the jury for if's consideration the
following counts, which would now be count one:
robbery in the first degree, and count three:
criminal possession of stolen property in the third
degree. Are there any requests to charge any other
or any lesser included offenses?

MR. MCHALE: None for the People.

MR. D'AMICO: Judge, I would request criminal
possession of stolen property in the fifth degree.
Again, just reiterate, regarding the value of the
stolen property, I don't think they have proven
that three thousand dollars or more was actually in
possession of Mr., Ricks, of knowingly stolen
property. I believe that the ;vidence could lead
the jury to find that perhaps he was in possession
of some stolen property and the possession fifth
would allow there to be no monetary value.

THE COURT: Do you want to say anything?

MR. MCHALE: I don't think as a matter of law,
Judge, that T would —-- could pose any legal
argument to that.

THE COURT: No, there is no factual way that

that would be a valid charge, under the evidence as
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A.

Q.

0.

BROWN - CROSS 327
And would it be fair to say as you were following
didn't see anything get thrown out of the window?
Nothing.
Did you frisk Mr. Ricks at 30 Pheasant Run?
Yes, I did.
Didn't find anything on him?
No, I didn't,

And, in your training, obviously you were

instructed on how to do a proper frisk for officer safety,

correct?

A,

hid?
A.

Q.

Uh-hum.

Is that yes?

Yes, I'm sorry.

You search the pockets, correct?

Yes.

You search their pants legs?

Yes.

You search down around their feet and ankles?
Yes.

Were those typically places where weapons may be

That's correct.

And you did that, you did a thorough frisk of Mr.

Ricks at that point in time?
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BROWN - CROSS 329

A. That would be correct.

Q. Four or five other vehicles on the scene?

A. Yes.

Q. How many officers?

A. How many officers? Six I believe.

0. And as you sit there, today, you can't tell us

what each individual officer was doing while you were
searching that car, is that a fair statement?

A. That's correct.

0. Now, after —— about how long did it take you to

search that wvehicle?

A Maybe five minutes.

Q. Did you search it by yourself or did someone help
you?

A. Myself and Detective Sergeant Brown.

0. And after you searched that vehicle, is it at

that time that you received the instruction to return to the
Bailey Kensington area?

A. Yes, sir.

Q. And again at this point, you don't place Mr.

Ricks under arrest, right?

A. That's right.
Q. Did you place him in handcuffs?
A. Yes.
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BROWN - CROSS 330

0. Behind his back?
A. Yes.
Q. And you put him in the back? He was put in the

back of your patrol car?

A, Correct?
A, Yes.
Q. And you returned to the Bailey Kensington, the

plaza over there, 3041, correct?
A. Yes, sir.

0. And when you get there, you see a bunch of other

police cfficers, Buffalo Police correct?

A, Yes, sir.
0. How many Amherst Police Officers?
A, There was four of us., I'm sorry five. Detective

Sergeant Brown as well.

0. And the other cars, had the other individuals
that were removed from the vehicle at 30 Pheasant Run?

A, Yes, sir.

0. So the four individuals, so the jury understands,
the four individuals that were removed from the vehicle at 30
Pheasamt run were all transported to Buffalo in a separate
vehicle?

A, In separate wvehicles, ves.

Q. In separate vehicles, in separate Amherst Police




FORM CSR - LASER  AEPORTERS PAPEA &MFG. 0O, 800-826-5513

10

11

12

14

15

16

17

18

19

20

21

22

23

24

25

BROWN - CROSS 328
A. Yes, I did.
Q. And you didn't find anything on him at that time?
A. No, I did not.
0. You placed him in the back of your patrol car?
A. Yes.
Q. There were other officers on the scene?
A. Yes.
Q. Did other officers have access to your patrol

car? Could they have gone to the window and spoken to Mr.

Ricks?
A. Could they have? Yes.
0. Could they have opened the door?
A. Yes.
0. Could they have moved him out of your vehicle, at

any period of time without vour knowledge, given that you
were searching another wvehicle?

A. Wo, I was within thirty feet of my car.

0. Well, if you were locking in and searching a
vehicle, obviously your attention would be focused on the
vehicle you were searching, would that be a fair statement?

A. Yes.

Q. 50 it would be fair to say that your attention

was not on your own vehicle, for that whole period of time,

right?
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BROWN — DIRECT 307

A. That's correct.

0. And what was your understanding as to who that
was?

A. Mr. Walker.

0. What in terms of Mr. Walker, what did your search

of him reveal?

A. Once I confronted him that he was positively ID'd
as the party that committed the crime, he admitted to having
the —

MR. D'AMICO: Objection, Judge.

Q. Let me — let's talk about, if we can confine the
remainder of your testimony to what you found on his person?
A. Okay, two checks, two current receipts and I

believe the two black bags.

0. Showing you, Officer, what has been marked as
People's number 5 for identification, do you recognize the

four items contained within that sealed container?

A, Yes, sir.

Q. what do you recognize them to be?

A. The property that was in Mr. Walker's shoe.

Q. And to the best of your recollection, are those

the exact items that in fact you took cut of that shoe on
June the 28th of last year?

A. Yes, sir.
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. . THOMAS BROWN

A. No.
0. Just you and Mr. Ricks?
A. . Yes. i
1
= Q. He was placed in the back seat? E
A. Yes, sir.
Q. Taking you back again to the scene. Once

the individuals were taken back to Bailey Avenue, did you

then, after they were formally placed under arrest, did you

search the back of your vehicle?

A. Tes.
Q. What did you find at that point, officer?
A, Three thousand four hundred eighty-eight

dollars underneath the back seat which Kurtel was sitting.

Q. - Now, Officer, before you begin each day's
shift -- actually, let me phrase it this way. AL what time
did you begin your tour of duty?

A. 1 work from 7 te 3. 7 a.m. to 3 p.m.

Q. prior to beginning your shift -- you work
the patrol unit?

A. Yes, sir.

Q. Meaning you were in an Amherst Police
vehicle; you patrol the Town of Amherst?

A. Yes, sir.

0. prior to beginning your shift on this day,

or any day for that matter, is there a protocol or

Marybeth Salverson, Grand Jury Court Reporter




