Bd Ngoai giao Hoa Ky nhin nhian ra sao vé phap luat hinh su cia Viét Nam?
Nguon : Toa Dai sU Hoa Ky tai Viét Nam

25/12/2022

Song ngil Viét Anh.

Doc théng bdo bang Anh ngii clia Toa dai st Hoa Ky tai Viét Nam:

Taiday

"...“Bé Ngoai giao Hoa Ky cam két dém bdo déi xif c6ng bdng va nhdn dao déi vdi cdng dén Hoa Ky bi phat ti &
nudc ngodi. Chiing téi sdn sang hé trd céng dén Hoa Ky dang bi bat gii va gia dinh ho trong pham vi thdm quyén

ma phdp ludt quéc té, ludt ndi dia va ludt cta nudc sé tai cho phép”

Toan vin cia théng bao mang tinh tham van khuyén cao nay nhu sau:

Hé théng phap ly hinh sy Viét Nam van con mang khai niém vé phap ly ciia Khéng tii truyén théng xem nhu la
cOng cu dé tring phat su pha hoai trat tu xa hdi, va ndi chung “quyén Igi” ctia xa hoi dugc dat 1én trén quyén gi

ca nhan.


https://vn.usembassy.gov/u-s-citizen-services/arrest-of-a-u-s-citizen

“Bé Ngoai giao Hoa Ky cam két dam bdo déi xit cdng bang va nhén dao déi vdi céng dén Hoa Ky bi phat tu &
nuéc ngodi. Chiing téi sdn sang hé trd céng ddn Hoa Ky dang bi bdt giii va gia dinh ho trong pham vi thdm quyén

ma phdp ludt quéc té, ludt ndi dia va ludt cta nudc sd tai cho phép”.
Toan vin cia thong bao mang tinh tham van khuyén cao nay nhu sau:
Néu quy vi bi bat...

NEu bi bat, quy vi nén yéu cau chinh quyén théng bdo dén Pai st quan Hoa Ky tai Ha Noi hodc Lanh su quan
Hoa Ky tai TP.HCM. Vién chiic Lanh su khong thé gilip quy vi tai ngoai (khi quy vi & nudc ngoai, quy vi phai tuan
tha lut phap clia nudc dd). Tuy nhién, ching téi c6 thé giip bao vé quyén Igi chinh dang ca quy vi va dam

bao quy vi khong bi déi xtf ngudc dai.

Vién chic Lanh su cé thé cung cap cho quy vi danh sach luat su, viéng tham quy vi, cho quy vi biét thdng tin

chung vé luat phap & nudc sd tai va lién lac vdi gia dinh va ban be cta quy vi.

Vién chuc lanh su cé thé chuyén tién, thuc pham va quan do gui tU thanh vién gia dinh va ban bé cta quy vi
dén trai giam. Chlng t6i s& cd gang lam cho quy vi gidm bdt su cang thang néu nhu quy vi bi d&i xit khdng nhan

dao hodc tinh trang stc khde clia quy vi khong dudc tot.

Diéu gi ¢ thé xay ra va khi nao xay ra

Diéu dau tién cdng dan Hoa Ky bi chinh quyén Viét Nam bat gilt phai hiéu rang [a c6 mot su khac biét kha 1&n
gilia hé thong phap ly va khai niém phap ly ctia Viét Nam vdi khai niém va viéc thi hanh luat phap tai Hoa Ky.
Dai st quan Hoa Ky tai Ha N&i va Lanh Sy Quan Hoa Ky tai Thanh phé H6 Chi Minh s& [am moi cach c6 thé dé
bao dam cong dan Hoa Ky bi budc toi tai Viét Nam c6 dudc sy bao vé va quyeén Igi ciia ngudi bi tam gilf theo

luat phap Viét Nam, tuy nhién ching t6i khong thé bao dam bat ky mot su bao vé nao hay bao dam vu viéc sé

xay ra theo nhu luat phap Hoa Ky.
Viéc bdo vé quyén Idi ca nhan |a diéu bat budc quan trong nhat dai vdi luat phap Hoa Ky.

Ngudc lai, hé théng phép ly hinh sy Viét Nam van con mang khai niém vé phap ly ctia Khong tl truyén théng
xem nhu la cdng cu dé triing phat su pha hoai cla trat tu xa hdi, va néi chung “quyén Igi” ctia xa hdi dugc dat

|&n trén quyén |gi ca nhan.



Cong dan Hoa Ky khéng nén dé xay ra viéc bi xét hoi hung bao hodac bi két an néu khdng cé ngudi dai dién phap

1y.

Thay vao dé, quy vi c6 thé dudc giai quyét theo thu tuc phép ly c6 can nhac k§ cang va rang Pai st quan

va/hodc Lanh sy quan sé theo ddi dién tién vé tinh trang phap ly ctia quy vi.

Céng dan Hoa Ky c6 thé cho la khdng cdng bang khi xét trén khia canh vé thu tuc phép ly dua trén hé théng
phap ly Hoa Ky, nhung thuc té, cac tha tuc nay thong thudng déu dap (ing véi su mong dgi cla luat phap Viét

Nam.
T3 thdng tin nay sé& néu tém tat nhiing diéu cé thé xay ra déi vdi cdng dan Hoa Ky bi tam gill & Viét Nam.

Vién chc ca Pai st quan hodc Lanh sy quan Hoa Ky dudc quyén cap phép tham cong dan Hoa Ky bi tam gil
va s& giup ho s6m hiéu thém vé tinh trang cta ho. Tuy nhién, vién chdic l[dnh sy khong thé diéu tra ti pham, ho
trg tu van phap ly hodc diing ra lam dai dién cho cong dan Hoa Ky tai toa, lam thong dich hodc phién dich

chinh thdc, hodc thanh todn phi kham stic khoe, phi phap ly hodc cac chi phi khac cho cong dan Hoa Ky.
Thong bdo va viéng tham

Théa thudn ndm 1994 giita Viét Nam va Hoa Ky quy dinh phai théng bdo ngay vé viéc bat gill va dugc viéng

tham lan nhau d6i vdi cong dan bi tam gill cia méi nudc trong vong 96 gid.

Nhiing ngudi mang hd chiéu Hoa Ky khi vao Viét Nam bang thi thuc Viét Nam, bao gdm ngudi cé ngudn géc
Viét Nam, dudc chinh phi Hoa Ky xem nhu la cdng dan Hoa Ky nham muc dich théng bdo va viéng tham. Vi
vay, cong dan Hoa Ky dudc khuyén cdo luén mang theo minh ban sao cac trang va dii liéu hd chiéu vi néu vién

chic Viét Nam cé xét hoi, quy vi ¢ thé chiing minh ngay la qudc tich Hoa Ky.

Cho du c6 su thda thudn nam 1994, cac vién chic Hoa Ky tai Viét Nam rat it khi dugc thong bao dung luc vé

viéc mot cdng dan Hoa Ky bi bat hodc bi tam gii.

Thong thudng cling ¢ su cham tré dang ké trong viéc vién chiic Hoa Ky dugc cap phép dé cé thé viéng tham
kip thdi cac cong dan Hoa Ky bi tam giif. Diéu nay ddc biét rat dung khi cong dan Hoa Ky dang bi tam giif trong

giai doan diéu tra, cdc can bd Viét Nam khdng cho rang thoa thuén song phudng dudc bao ham trong dé.



Giai doan diéu tra cé thé kéo dai cho dén hai nam tuy thudc vao tinh chat cua téi pham. Cong dan Hoa Ky nén
luu y rang viéc cap phép viéng tham la mdt van dé nan giai rat hién nhién khi cdng dan Hoa Ky dugc chinh phu

Viét Nam xem nhu la cdng dan Viét Nam cho du ho ¢ bang chiing la quéc tich Hoa Ky.

Theo sy thda thuan nam 1994, cong dan Hoa Ky bao gom song tich, c6 quyén dugc gap vién chic lanh su néu

ho vao Viét Nam bang hé chiéu Hoa Ky, va ho nén xin lién lac vdi Dai s quan hodc Lanh su quan Hoa Ky.
Cac bén lién quan

Hé thong phap ly Viét Nam dugc hinh thanh tuf ba bo phan. Co quan Cong an Diéu tra chiu trach nhiém vé viéc
diéu tra, bat gill va ra |énh bat trong cac vu 4n hinh su. B& phan nay tudng tu nhu [a canh sét tai Hoa Ky. Vién
Ki€ém Sat Nhan dan dua ra va phé chuan [&énh bat giil, gidm sat viéc diéu tra ban dau va dé nghi truy t6 cdng

khai. B0 phan nay tuong tu nhu vai tro ctia cong to vién tai Hoa Ky.

B6 phan th ba la Toa An Nhan dan ndi xét xtf cdc vu &n clia ngudi do cong an bat gill va do Vién Kiém Sat Nhan

dan truy to. Vai tro cia bd phan nay cling tudng tu nhu hé théng toa an tai Hoa Ky.

Cé su can doi ré rang gilia cac co quan nay so vdi cac c¢d quan tuong Ung clia Hoa Ky, tuy nhién co thé khong

dong nhat. Nguai dong vai tro quan trong nhat trong cac vu an hinh sy la cong an diéu tra.

Cong an diéu tra cd thé trudc tién xac dinh ngudi tinh nghi va sau dé cé thé gilt ngugi bi tinh nghi trong mot
khoang thdgi gian dugc gia han dé xét hdi va diéu tra, nhung ho thong thudng khdng chinh thiic bat gili ngudi bi
tinh nghi cho dén khi ho tin chdc mét cach hgp ly rang ho da thu thap du bang chiing dé dam bao viéc Vién

Kiém Sat Nhan dan phé chuan |énh b3t gilt vaToa An Nhan Dan két an.
Cac giai doan cutia vu an hinh sy
Mt vu viéc dién hinh c6 thé chia ra thanh cac giai doan sau: 1. Diéu tra ban dau (Cong an Diéu tra hodc Vién

Kiém sat Nhan dan); 2. Diéu tra (Cong an Diéu tra); 3. Truy t6 va chuan bi xét xUf (Vién kiém sat Nhan dan); 4. Ra

toa va tuyén an (Toa an Nhan dan)

Diéu tra: Trong qua trinh diéu tra, cdng an Viét Nam thudng “mgi” ca nhan dén dé tham tra. Trong mét vai
trudng hdp ho sé& co gidy triéu tap hudng dan ca nhan phai cé mat tai mot tru sd cong an nao d6 vao mét ngay

va gid cu thé.



Ngudi bi tinh nghi thudng khong bi tam giam ngay vao giai doan nay nhung cé thé bi triéu tap dé tham tra
trong vai ngay hodc c6 thé trong vai tuan. Néu khong phan hoi Gi mdi ctia cong an cé thé dudc xem nhu la su

thlta nhan tdi va rat c6 thé dan dén viéc tam gili ca nhan dé.

Néu nhu céng an tin rang ho da xac dinh dudc vu 4n nghiém trong, ho cé thé chon viéc tam giam cd nhan nay

tai trai tam giam, han ché ca nhan dé di chuyén khoi ngi & hodc tich thu ho chiéu.

Nhu d3 luu y & trén, viéc diéu tra la giai doan quan trong nhat va c6 thé kéo dai cho dén bén thang trong giai
doan dau. Viéc diéu tra thudng sé dudc gia han vai lan cho du trong cac vu an thudng lé nhat. Trong cac vu an

phc tap, giai doan nay c6 thé kéo dai cho dén ca nam hoac hon.

Va ngay tai thgi diém nay, céng an diéu tra xac dinh ngugi bi tinh nghi, va bat dau mé “cudc diéu tra ban dau”.
Ngudi bi tinh nghi c6 thé bi tam giam tai thdi diém nay, cd thé bi tra tu do theo sy giam hd clia ngudi nao dé
ding ra bao lanh (bai SU Quan hodc Lanh Su Quan khdng thé bao lanh ngudi bi tinh nghi”), c6 thé bi tich thu
hd chiéu nhung dudc tra tu do, hodc cé thé & tai nha “dudi su giam sat”.

Thong thudng, ngudi bi tam giam cd thé lién lac v8i thanh vién gia dinh hoac tu van vdi luat su va phai dugc cd
quan chlc nang hoac cong an diéu tra chap thuan. Viéc yéu cau dugc gap mat thanh vién gia dinh hoac luat su

khong phai lic nao cling dugc chap thuan.

Theo Thda thudn nam 1994 giifa Viét Nam va Hoa Ky, viéc tam giif cong dan Hoa Ky phai dugc thong bao dén
Dai st quan hodc Lanh sy quan Hoa Ky trong vong 96 gic.

Sau khi thuc sy nhan thong bao, vién chlic Hoa Ky sé dugc phép viéng tham cong dan Hoa Ky bi tam giif va khi
can thiét, s& dudc sap xép viéc ho trg phap ly. Nhu da luu y trudc day, viéc thdng bao va cdp phép viéng tham

van con la van dé nan giai.

Ngudi bi tinh nghi cé thé bi tham tra trong sudt qua trinh bi tam giam, tuy nhién sé dudc bao vé néu bi ngugc
dai. Bat ky cong dan Hoa Ky nao cam thay bi ngugc dai thi nén trinh vu viéc nay lén cho vién chic lanh sy sém
nhat c6 thé va Pai S Quéan va/hodc Tong Lanh Su Quan, vdi tu cach la dai dién ngudi cong dan, sé c6 quyét

dinh trong viéc gufi thu phan déi chinh thc.



Ra [énh bat: Néu cdng an diéu tra c6 két ludn tif cdc cude didu tra rang cac chiing cli thu thap dd ching minh
cho viéc bat gill, cong an diéu tra cé thé ra |énh bat véi diéu kién la phai dudc su phé chuan cta Vién Kiém sat

Nhan dan & cling cap trudc khi thuc hién viéc ra |énh bat.

Trong trudng hgp bat khan cap, [énh bat ¢ thé dugc thuc hién trudc khi Vién Kiém sat Nhan dan phé chuan.
Tuy nhién Vién Kiém sat Nhan dan cé khoang 12 gid dong ho dé phé chuan hay khong phé chuan viéc bat khan

cap.

Thuc ra, cdng an sé khong dua [énh bat néu khéng cé su tin chac rang viéc bat gill dé sé dudc Vién Kiém sat
Nhan dan phé chuan. Tuy nhién, trong cac vu an phdc tap, Vién Kiém sat sé tra ho sé cho Cong an diéu tra dé

diéu tra bd sung, thuc su d€ bat dau lai va/hodc gia han qua trinh diéu tra.

Chuan bi xét x{: Sau khi két thdc vu viéc diéu tra, cong an phai lam ban két luan diéu tra hodc dé nghi truy to
hodc dinh chi viéc diéu tra. Vu an sé dugc chuyén giao lai cho Vién Kiém sat Nhan dan trong vong hai thang dé
“chuan bi xét xii” ma trong thai gian nay Vién Kiém sat Nhan dan s& xem xét chling cf va ban bao cdo diéu tra

cla cong an diéu tra c6 chinh xac hay khong.

Xin luu y rang, trong giai doan nay, ngugi bi tinh nghi dugc quyén tu van véi ludt su. Néu nhu Vién Kiém sat
“dua ra ban cdo trang” hodc dé nghi truy té cong khai nguai bi tinh nghi, vu an sau dé sé dugc chuyén dén Toa

an Nhan dan.

Phién toa: Theo hé théng phap luat Viét Nam, ban cao trang chinh thic phai dugc giao cho ngugi bi ddn trong
vong ba ngay ké tU ngay cap.

Phién toa théng thudng khong lau va thudng kéo dai trong vong mét hay hai ngay. Vién Kiém sat Nhan dan sé

khéng dua vu an ra tda cho dén khi ho tin rang viéc két an sé& dién ra nhanh chéng.

Vi ly do nay, luat su bao chifa rat khé dam nhan vai tro doi lap tai toa. Vi vay, luat su dudng nhu khdng bao vé
quyén |gi clia ngudi bi don bang cach cong kich nhu khach hang van nghi, vi nhiém vu clia lut su phan nhiéu

la thién vé phia chinh quyén va xa hdi hdn la phia ngugi bi dan.

Trong mét vai trudng hdp, ngudi bi dén mang quéc tich Hoa Ky cé thé that vong khi biét rang ludt su dudng
nhu dong tinh vdi ti danh cia ngudi bi dan va chi dam nhan vai tro lam cho ban an dudc nhe han. Trong thuc

té, viéc nay thudng xay ra bdi vi day chinh la diéu ma luat su mong dgi tai phién toa Viét Nam.



Phién toa do tham phan chu toa va hai béi tham nhan dan, con dudc goi la “vién hoi tham céng dan”, hodc cd

thé gom hai thadm phan va ba béi thdm nhan dan trong trudng hgp vu an cd tinh chat phdc tap.

Toa an Nhan dan sé nghe luan t0i, xét hoi ngugi bi dan va nhitng ngudi lam chiing, cho phép d6i chat Ii ching,
va nghe nhiing chiing cf do Vién Kiém sat trinh bay.

Vai tro cia toa an la dé xac minh ching cl do cong an diéu tra, Vién Kiém sat Nhan dan va luat su thu thap.
Quyén Igi ctia ngudi bi don dé trinh chiing ¢l va cac bang chiing tai toa rat gidi han vi rang phan 18n toa an dua

vao cac chling c(f trén tai liéu va su két luan cla cac cd quan chinh quyén.

Luat su sé dai dién cho ngugi bi dan tai phién toa va s& c6 mot ngudi phién dich. Phién toa thudng md cong
khai va vién chiic thudng dugc phép tham du phién toa.

Tuyén an: Tuy theo mdc d6 cla téi pham va thai d6 cia ngudi bi dan, nhitng ngugi bi két an c6 thé nhan khung
hinh phat theo B luat Hinh sy, viéc thi hanh an ti ngan chdn hodac phat tién cho dén chung than hodc ngay ca

td hinh. Thy thudc vao méi vu an, cdng dan Hoa Ky bi két an cé thé bi truc xuat khai Viét Nam.

Khang cdo: Viéc khang cao co thé dua ra trong vong mugi lam ngay tinh ti ngay tuyén an. Trong sudt qua trinh

nay, vién chic [anh su sé thuc hién.

https://vietnamthoibao.org

U.S. Embassy & Consulate in Vietnam

Arrest of a U.S. Citizen
Home | U.S. Citizen Services | Arrest of a U.S. Citizen

The Department of State is committed to ensuring fair and humane treatment for U.S. citizens imprisoned
overseas. We stand ready to assist incarcerated citizens and their families within the limits of our authority in

accordance with international law, domestic and foreign law.
If you are arrested...

If you are arrested, you should ask the authorities to notify the U.S. Embassy in Hanoi or U.S. Consulate

Generalin Ho Chi Minh City. Consular officers cannot get you out of jail (when you are in a foreign country, you



https://vietnamthoibao.org/vntb-bo-ngoai-giao-hoa-ky-nhin-nhan-ra-sao-ve-phap-luat-hinh-su-cua-viet-nam/
https://vn.usembassy.gov/
https://vn.usembassy.gov/
https://vn.usembassy.gov/u-s-citizen-services/
http://vn.usembassy.gov/u-s-citizen-services/emergency-contact/
http://vn.usembassy.gov/u-s-citizen-services/emergency-contact/

are subject to its laws). However, they can work to protect your legitimate interests and ensure that you are
not discriminated against. They can provide you with a list of local attorneys, visit you, inform you generally
about local laws, and contact your family and friends. Consular officers can transfer money, food, and clothing
to the prison authorities from your family and friends. They can try to obtain relief if you are held under

inhumane or unhealthy conditions.
What To Expect and When to Expect It

The first thing that an American citizen detained by the authorities in Vietnam must understand is that the
Vietnamese system of justice, and even the concept of justice, differ greatly from the concept and
administration of justice in the United States. The U.S. Embassy in Hanoi and the U.S. Consulate General in Ho
Chi Minh City will do all that it can to ensure that an American citizen accused of a crime in Vietnam receives all
the protection and benefits afforded a detainee under Vietnamese law, but it will not be able to guarantee any
of the protections and guarantees that have come to be expected under American law. American law takes as
its most important imperative the protection of the rights of the individual. On the other hand, Vietnam’s
criminal justice system still reflects the traditional Confucian concept of law as an instrument with which to

113

punish disruptions of social order, and an individual’s “rights” tend to come second to those of the society at

large.

An American should not expect that s/he will be subjected to brutal interrogations, or sentenced without some
legal representation. Instead, s/he can expect to receive treatment according to carefully considered
procedural law and that the progress of his legal situation will be monitored by the Embassy and/or the
Consulate. The legal procedures may strike Americans as unfair when considered in the context of those
expected under the American legal system, but in fact, they generally meet Vietnamese expectations. This

information sheet will attempt to outline briefly what an American detained in Vietnam can expect.

An Embassy or Consulate consular officer is guaranteed access to detained Americans and will help them to
understand their situations as well as possible. However, consular officers cannot investigate crimes, provide
legal advice or represent American citizens in court, serve as official interpreters or translators, or pay legal,

medical, or other fees for American citizens.

Notification and Access



A 1994 agreement between the United States and Vietnam provides for immediate notification of and
reciprocal access within 96 hours to each other’s detained citizens. Bearers of U.S. passports who enter
Vietnam with a Vietnamese visa, including those of Vietnamese origin, are regarded as U.S. citizens by the U.S.
Government for purposes of notification and access. Therefore, U.S. citizens are encouraged to carry
photocopies of passport data and photo pages with them at all times so that, if questioned by Vietnamese

officials, proof of U.S. citizenship is readily available.

Despite the 1994 agreement, U.S. consular officers in Vietnam are rarely notified in a timely manner when a
U.S. citizen is arrested or detained. There have also generally been very significant delays in U.S. consular
officers obtaining timely access to incarcerated U.S. citizens. This has been particularly true when the U.S.
citizen is being held during the investigatory stage that Vietnamese officials do not consider as covered by the
bilateral agreement. The investigatory stage can last up to two years depending on the nature of the crime.
Americans should note that the problem of access has been particularly evident when the U.S. citizen is
considered by the Vietnamese government to be a citizen of Vietnam, irrespective of proof of U.S. citizenship.
According to the 1994 agreement, U.S. citizens, including dual nationals, have the right to consular access if
they were admitted into Vietnam as a U.S. citizen with their U.S. passport, and should insist upon contact with

the U.S. Embassy or the U.S. Consulate General.

The Players

The Vietnamese legal system is made up of three parts. The Investigative Body of the Police (Police) is
responsible for the investigation and detention and issuance of arrest warrants in criminal cases. Itis roughly
analogous to the police in America. The People’s Procuracy issues or approves arrest warrants, supervises
pre-trial investigations, and initiates public prosecutions. It is roughly analogous to the role of a prosecutor in
the United States. The third part is the People’s Court, which adjudicates the cases of persons arrested by the
Police and prosecuted by the People’s Procuracy. Its role is analogous to that of the court system in the United

States.

The apparent symmetry between these organizations and their American counterparts, however, can be
deceiving. The most important player in criminal cases is the Police. The Police may first identify a suspect
and can then detain him/her for an extended period for interrogation and investigation, but they generally do
not formally arrest a suspect until they are reasonably certain that enough evidence has been gathered to

assure approval of the arrest warrant by the People’s Procuracy and conviction by the People’s Court.



Phases of a Criminal Case

Atypical case can be divided into the following stages:
1. Pre-Investigation (Police or People’s Procuracy)

2. Investigation (Police)

3. Prosecution and Pre-Trial (People’s Procuracy)

4, Trial and Sentencing (People’s Court)

Investigation: In the course of an investigation, the Vietnamese police will often “invite” an individual in for
questioning. In some cases this is a written summons, instructing the individual to appear at a certain police
station at a specific date and time. The suspect is usually not placed in detention at this stage but may be
summoned for questioning for several days or even weeks. Failing to respond to a police invitation can be

seen as an admission of guilt and will likely lead to the individual being detained.

If the police believe that they have a serious case, they may choose to place the individual in temporary
detention restrict his/her movements from his domicile, or confiscate the passport. As noted above, the
investigation is the most important stage and can last up to four months in its initial stage. This is oftentimes
extended several times for even the most routine cases. In complex cases, this period can be extended to one
year or more. Itis at this point that the Police identifies a person as a suspect, and begins the “preparatory
investigation.” The suspect at this time may be in detention, may have been released into the custody of
someone acting as a guarantor (the Embassy or Consulate cannot act as the guarantor of a suspect), may have
his/her passport seized but allowed to remain free, or may remain at home “under surveillance.” Generally, a
detained person may contact family members or consult with an attorney subject to the approval of the
relevant authorities or investigation police. Requests for meetings with family members or attorneys are not
always approved. According to the 1994 Agreement between the United States and Vietnam, the detention of

an American citizen must be reported to the Embassy or Consulate within 96 hours.

After the actual notification, a U.S. consular officer is guaranteed access to the detained American and will be
allowed, when necessary, to arrange for legal assistance. As noted earlier, issues regarding notification and

access remain problematic.



The suspect can be interrogated throughout this period of detention, but there are safeguards against
mistreatment. Any American citizen who feels that he is being mistreated should bring any examples of it to
the attention of the consular officer as soon as possible and the Embassy and/or Consulate will determine if a

formal protest is warranted on the American’s behalf.

* Issuance of an Arrest Warrant: If the Police concludes from its investigation that the evidence gathered is
sufficient to justify arrest, an arrest warrant may be issued by the Police, provided that it must be approved by
the People’s Procuracy of the same level before they are executed. In terms of an emergency arrest, the arrest
warrant may be carried out before it is approved by the People’s Procuracy. However, the People’s Procuracy
then has only 12 hours in which to approve or disapprove the emergency arrest. Practically speaking,
however, the Police will not issue the arrest warrant without confidence that the arrest will be approved by the
People’s Procuracy. Nevertheless, in complex cases, the Procuracy will oftentimes send the case back to the

Police for further investigation, effectively restarting and/or extending the process.

Pre-Trial: Upon the termination of the investigation, the Police must make an investigation conclusion report
proposing either to prosecute or to cease the investigation. The case will be handed over to the People’s
Procuracy for up to two months of “pre-trial processing” during which time the People’s Procuracy will deem
whether the Police’s evidence and investigation report are correct. It should be noted that, at this stage, the
suspect is entitled to consult with an attorney. If the People’s Procuracy “hands down an indictment”, or

initiates a public prosecution of the suspect, the case moves to the People’s Court.

The Trial: Under the Vietnamese legal system, the formal indictment must be served to the defendant within
three days of the day of its issuance. Trials are generally short and often last only one or two days. The
People’s Procuracy will generally not bring a case to trial unless they are confident that they will obtain a quick
conviction. For this reason, it is difficult for a defense lawyer to assume an adversarial role in court. As such,
he is not likely to defend the defendant’s interests nearly as aggressively as the client thinks he should, as his
duty is as much to the State and society as it is to the defendant. In some cases, the American defendant may
be frustrated to find that the lawyer also seems to have accepted his guilt and is only playing for a more
favorable sentence. In fact, this actually may be the case, as this is what is normally expected of the attorney

in a Vietnamese trial.

The Court is presided over by a judge and two jurors, so-called “citizen assessors” or perhaps by two judges

and three jurors in a complicated case. The People’s Court will hear charges, question the defendant and



witnesses, allow cross-examination of witnesses, and hear evidence presented by the People’s Procuracy. The
role of the Court is to verify evidence gathered by the Police, the People’s Procuracy and lawyers. The
defendant’s rights to present evidence and witnesses at trial are limited due largely to the fact that Courts
tends to rely on evidence based on documents and conclusions of the authorities. The defendant will be
represented in court by his/her attorney, and he will be provided with an interpreter. The trial will generally be

open to the public and a consular officer is usually permitted to attend the trial.

Sentencing: Depending on the severity of the crime and the attitude of the defendant, those convicted can be
sentenced to penalties provided by the Penal Code, from deterrence or payment of a fine to life in prison or

even death. Depending on each case, the accused U.S. citizen may be expelled from Vietnam.

The Appeal: One appeal can be made within fifteen days of sentencing. Throughout this process a consular
officer will perform consular visits to the detained American to ensure that any health and welfare issues are
addressed by the Vietnamese authorities. The Embassy and/or Consulate will attempt to ensure that the
American is given the opportunity to select an attorney and to seek outside medical assistance if he has a
special medical condition. The Embassy and/or Consulate will act as a communications link between families
and their detained relative and will strive to ensure that all of the detained American’s rights according to

Viethamese law are maintained.



