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INTRODUCTION and SUMMARY OF REQUEST FOR DENIAL 

This is opposition to a motion demanding Plaintiffs pay the Defendant’s Attorney Fees of 

$145,961.60 because “the Defendant was the prevailing party due to voluntary dismissal” AND 

because clause 25  in a contract signed by plaintiffs allows for Attorney Fee Shifting for complaints 

“arising from the contract”. ​

 

The motion should be denied for the following reasons: 

1.​  The complaint was and is subject to the “American Rule”, because all causes of action 

were Torts related to the unlawful induction of a contract. The representation process of the 

seller is NOT considered part of a contract for this exact reason and others.  

2.​ If this is errantly categorized as a contract dispute (CIV 1549) ,  CIV 1717 is the statute that 

governs contract clauses for fee shifting and CIV 1717(b)(2) clearly indicates no fee shifting 

is due for any “voluntary dismissals” . All dismissals of all causes of action were voluntary.    

3.​ The contract was not mutually consented to, as is required to form a contract per CIV 

1565-1567 ,  thus the fee shifting clause is not binding   
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4.​ Fee shifting for punitive reasons with no other legal basis has requirements established in 

case precedent. The defense presented no precedents and those we present show the 

threshold was not remotely met.  

5.​ The Defendant failed to mitigate his own legal fees  

6.​ This demand violated due process that was and may still be owed to Plaintiffs by Law  

7.​ The defendant’s case precedents all presume a non-disputed consent process and each 

has additional unrelated nuance.   

 

For the seven different reasons based on law and fact, this motion should be denied. For these 

same reasons, plaintiffs feel this was a gross abuse of process by 40+ year  Defense Attorney Ken 

Gorman. This motion was used to  instill fear in plaintiffs and the public in order to prevent Plaintiffs 

and others from attempting to use the California Civil System to remedy long standing, systemic 

frauds of the Brokers as well as  individual transaction frauds in this case.   

 

Notice of Pro Se Filing Against our Desires 

The Buyers / Plaintiffs ask for the Court’s consideration with this filing. Our complaint exposed the 

Real Estate Brokerage Industry and a portion of the California Legal Lobby in a 40 year fraud 

related to improper consent to contract processes engaged in by Brokers, the use of unlawful 

contract clauses to justify illegal activities in benefit to themselves and sellers (their only paying 

customer), and creation of confusion driven litigation that harmed buyers (and sellers) of real 

estate.   That exposure prevented support for representation for this complaint and subsequent 

unlawful motion.  
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== MEMO OF POINTS AND AUTHORITIES ==​

 

1) Torts Claims are subject to American Rule. This was only Tort Claims  

All causes of action for this complaint  were Torts for fraud in the representation process that 

destroyed the contract consent process. All nefarious behavior by the Defendant and those in 

service to him transpired prior to the flawed contract acceptance and consent process. Torts are  

subject to the “American Rule” where each party pays own costs.   “Each party bear the cost of its 

attorney’s fees regardless of the outcome of the litigation”   Normex Steel Inc v Charles D. Flynn // 

Alyeska Pipeline Co. v. Wilderness Soc’y, 421 U.S. 240, 247 (1975) ​

 

See Declarations later in document in response to Gorman’s Motion statements and “Question of 

Law and Fact that Establish this as a Tort Claim” for additional support with numerous statutes, 

case precedents, CACI references  and an email sent to Gorman on 11/19/2024 referencing the 

CA DRE (California Department of Real Estate) Reference Book that explained the Tort vs 

Contract scenario properly. It explained the disruption of the Consent process disrupts contract 

formation and thus that fraud must be a Tort. Gorman ignored that information.  Gorman was also 

in possession of the TDS which states it is not to be considered part of a contract for this exact 

reason and others. ​

 

Attorney Gorman’s attempts to mislead the Court 

Defense Attorney Ken Gorman has over 40 years in law. Gorman worked too hard to declare this a 

contract claim and a “conspiracy” by plaintiffs to omit a breach claim to avoid the fee shifting clause 

without any proper legal basis and he then tried to distort 1717(b)(2).  Either Gorman’s been 

practicing wrong for 40 years or this was an intentional, unlawful attack without legal or factual 

basis, and in either event he should be sanctioned.  ​

 

In the alternative ….  
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2) Contract based Attorney Fee Shifting Clauses are subject to CIV 1717(b)(2) which calls 

for American Rule unless adjudicated by third party 

 

No “breach of contract” claim based on CIV 1549 was made because there is currently no 

agreement between parties on mutual consent to contract as is required to form a contract.   

 

That notwithstanding, if this complaint is errantly categorized as a contract claim and subject to the 

Attorney Fee Shifting clause in paragraph 25 of the agreement,  such clause is governed by CIV 

1717.   CIV 1717(b)(2) relieves Plaintiffs of legal fee shifting  by stating,  “Where an action has 

been ‘voluntarily dismissed’ or dismissed pursuant to a settlement of the case, there shall 

be no prevailing party for purposes of this section.” and because all causes of action were 

dismissed by Plaintiffs voluntarily.  

1.​ The Plaintiffs voluntarily dismissed some causes of action with prejudice as a show of good 

faith, in hopes of encouraging work together to pursue the Brokers. Unfortunately, that did 

not work.  

2.​ The Plaintiffs voluntarily dismissed the remaining causes of action without prejudice due to 

a need to change strategies for recovery based on information obtained in discovery.   

 

Attorney Gorman’s Misrepresentation of Law to the Court​

On page 7 Line 14 of the Defendant’s Motion Filing,  Defense Attorney Gorman fraudulently 

misrepresents CIV 1717 by stating, “Per Civil Code section 1717, a dismissal without prejudice 

…does not convey prevailing party status … for breach of contract.” -- instead of properly stating 

-- “Per Civil Code section 1717(b)(2) no voluntary dismissal conveys prevailing party status”.    
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This is GROSS suggestion by Gorma misrepresented CIV 1717, 1717(b)(2) and the full theme of 

Attorney fee shifting.  This attempt to fool the court by Gorman, a 40 year attorney,  is sanction 

worthy.  This motion should NEVER have been submitted to the court for this reason alone.  

 

Thus, even if this complaint is errantly categorized as a contract dispute,  the motion for Attorney 

Fee Shifting should be dismissed with no further consideration. 

 

All information below is supplemental and/or in the alternative to the 

American Rule for Tort Clams and/or the a contract claim which did not 

legally or factually exist that is subject to CIV 1717(b)2 for relief of Attorny 

Fee obligations… ​

 

3) Nonbinding Attorney Fee Clause due to Fraud in Consent & Unlawful Contract 

For the Attorney fee clause to be “binding”, the contract had to be properly consented to (CIV 

1565-1567).  

 

 “As a general matter, prevailing litigants are only entitled to collect attorney’s fees where 

there is explicit statutory authorization or a binding contractual provision providing for such 

awards” . Normex Steel Inc v Charles D. Flynn // Key Tronic Corp. v. United States, 511 

U.S. 809, 814-15 (1994)     (emphasis ours and where “binding” is the key word we are 

focusing on in the case precedent statement) ​

 

This complaint revolves around a disputed consent process involving broker concealment of 

disclosure documents prior to consent and  incomplete representations on incomplete disclosure 

documents signed by the seller and accepted by the Broker days before buyers first looked at the 

property. This dispute does not arise from the contract and if it did, we would then call into question 

the legitimacy of the contract for the reasons stated prior. ​
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​

Thus, the motion for Attorney Fee Shifting should be dismissed with no further consideration 

because no clear case can be made the contract is even binding at this time.  

 

4) Fee shifting for punitive purposes w/o other legal basis is not qualified  

Fee shifting for punitive purposes without other legal basis requires frivolousness and other factors 

defined clearly in precedent. 

 

“However, even absent such a statutory grant or contractual right, the Court retains the 

inherent power to shift fees in its discretion where a party acted in bad faith, vexatiously, 

wantonly, or for oppressive purposes. Chambers v. NASCO, 501 U.S. 32, 45-46 (1991); 

accord Fink v. Gomez, 239 F.3d 989, 993-94 (9th Cir. 2001) (court’s inherent power to 

sanction available upon finding that party acted in bad faith or engaged in “conduct 

tantamount to bad faith,” including recklessness when combined with an additional factor 

such as frivolousness, harassment, or an improper purpose). Normex Steel Inc v Charles 

D. Flynn 

 

In this motion for Attorney Fees,  Gorman made numerous references to plaintiff behavior he 

deemed inappropriate,  including the reference to a photo of a man in Camel fully out of context to 

actual dialogue, anti-semitic comments which don’t exist with that context,  and other false 

references.  

 

 Over 300 emails transpired between Canary,Gorman and Forstein.  A log has been created of 

those emails that is over 100 pages long . That can be submitted to the court for review.  In no way 

does the actual dialogue exposed in the email log align with Attorney Gorman’s limited retelling, 

nor does any dialogue  constitute punitive fee shifting. To the contrary, Gorman’s aggressive desire 

to mislead the court is sanction worthy at a bare minimum.  
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If any consideration is given initially to Gorman’s statements of impropriety,  these points below are 

more appropriately based in law and fact for counter consideration… 

 

1.​ Frivilous - If the complaint was frivolous Gorman should have filed a demurrer or a motion to 

dismiss as soon as that became apparent and that should have happened long before 145k in 

legal fees stacked up.  

2.​ Statute of Limitations - If the complaint was subject to statute of limitations Gorman should 

have addressed that with a demurrer or motion from the start and that should have happened 

long before 145k in legal fees stacked up.  

3.​ Protective Order - If the plaintiff's request for discovery for FIFTY acts of fraud were too much, 

Gorman should have cautioned us about a possible need for a protective order and/or  filed for 

a protective order.  Neither happened.  

4.​ CIV 1572/1573 - If Gorman was honestly interested in engaging in proper legal discourse with 

his clients billing in mind, for a case related to Misrepresentation and Concealment to induce a 

contract( CIV 1572/1573 and/or CIV 1709/1710) he should have been able to provide his 

definition of fraudulent misrepresentation and an example of such an act before racking up 

$145k in fees.   He never did.  

5.​ TDS / SPQ Misrepresentations - If Gorman was honestly interested in engaging in proper 

legal discourse with his clients billing in mind 1) when presented with 15 pages of facts related 

to fraud in the TDS and SPQ as part of the verified complaint incorporated via Exhibit A1.1, he 

would have properly replied to those with a verified response as opposed to an improper 

general denial on a verified complaint 2)  when presented with an amended complaint to 

correct original complaint misunderstanding Gorman would have permitted the amended 

complaint to fix his own defective response, 3) when presented with the  TDS and SPQ 

summary of frauds and omissions he / they would have simply pointed out where and when 

the proper and complete statements were made 
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6.​ Uncoscionable Admit responses -  If Gorman was honestly interested in engaging in proper 

legal discourse with his client’s billing in mind, he would NOT have stated, "representation 

statements” , “contract formation” and “omissions” were vague concepts in his clients admit 

responses.  

7.​ Contract Clauses 14A, 14F, 10A7 and CAR Contract Disclaimer - If Gorman was honestly 

interested in engaging in proper legal discourse,  he would have inquired intently on the facts 

we could present on the contract that show at face value Clauses 14A, 14F, 10A7 these are all  

unlawful per CIV 1667-1668,  case precedents and manny other ways.  He never did 

8.​ CACI 4019 and 4107 -  If Gorman was honestly interested in engaging in proper legal 

discourse, he would have recognized CACI 4109 for identifying Selling Broker’s intentional 

withholding of material facts from a buyer as the avenue for recovery for all of us,  with ZERO 

viable dispute position from the brokers.  He never did.   

9.​ Jue v Smiser - If Gorman was honestly interested in engaging in proper legal discourse, he 

would have returned our request for his position on Jue v Smiser , which defines reliance for 

fraud at time of signing the Contract and a buyers ability to pursue a seller for non-disclosed 

items found in escrow.   He never did.  

10.​Jue v Smiser in CA Bar Publishings - If Gorman was honestly interested in engaging in proper 

legal discourse, he would have returned comments on why the CA Bar Publishing with 

reference to Jue v Smiser were not relevant.   He never did.  

11.​CIV 3343 - If Gorman was honestly interested in engaging in proper legal discourse, he would 

have referenced CIV 3343 as the proper statute for discussing damages related to 

Misrepresentation and concealment fraud in real estate contract induction. .  He never did. 

Instead he made bizarre comments suggesting if the plaintiffs did not get someone else to 

repair defects there was no recoverable damage, with no regard for the fact that plaintiffs are 

forced to disclose all this in the future and non-repaired items would simply be disclosed and 

reduce property value as they should have been for the seller.  
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12.​40+ Contractor Quotes for 25 conditions - If Gorman was honestly interested in engaging in 

proper legal discourse, he would not have misled the court to believe there were not over 40 

contractor quotes for over 25 defective conditions with 17 of those having quotes from two 

contractors each and a caveat stating if they did not agree with any quotes we were open for 

dialogue.  

13.​Motion to Compel was his unlawful Hail Mary for escape  - If  our discovery responses were 

actually incomplete, Gorman would not have pushed off a motion to compel for over 60 days. 

Furthermore, on 12/18/2024, he would not have given us until 1/3/2025 to correct non-existent 

problems and then filed his motion to compel on 12/23/2024 just 5 days after giving us 15 

days to try to figure out what he was claiming was still incomplete. NOTE: On 12/19/2024 they 

provided response to interrogatories, where the defendant claimed  he was not disputing any 

defective conditions, and thus, they seem to have lost track of their futility strategy for 

confusion and Gorman then seemed to panic (See Declaration for details) 

 

At https://canary-v-forstein.bryancanary.com/fee-shifting documents labeled Declaration 1 (40 year 

hoax),  Declaration 2 (Motion Filing Analysis), Declaration 3 (Form Interrogatory Response 

Analysis) and Declaration 4 (email log)  are currently available to the public at.  We felt no need to 

deliver 100’s upon 100’s of pages of declarations to the court for this motion, but they can be filed 

immediately with the court  if requested by the Judge.  ​

 

In light of the provable facts above, the  $145,000 bill , with hours that can  NOT be properly 

verified in any reasonable manner, was the result of bill churning,  a futility defense gone wrong, 

and or fraudulent billing.  

 

No Defendant should be able to accumulate a $145,000 bill  on a Frivolous complaint or one that is 

now stated to be in violation statues of limitations -- and no statements about plaintiff behavior can 

distract from the actual dialogue that transpired via 300 emails that reveals no sincere attempt for  
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dispute resolution by Gorman from Day 1, when a response marked as verified was delivered in a 

non-verified manner. 

 

Thus, the motion for Attorney Fee Shifting should be dismissed with no further consideration.​

 

5) The Defendant failed to Mitiagate Legal Fees involving Attorney Bill Churning and/or 

Agreed upon Futility Defense   

1.​ The defendant and his attorney marked their complaint answer as verified but provided a 

general denial to the 15 pages of fact statements related to over 50 acts of actual 

misrepresentation and concealment. Thus they fraudulently established a discovery starting 

point that required hundreds of admit statements to qualify their position on 50 acts of fraud 

that should have been known from the verified response.  

2.​ Upon discovery of the errant response, the plaintiffs asked to stipulate to an amended 

complaint on three different occasions to simplify and speed up the path to agreed upon 

and disputed facts for actual fraud relevant to the defendant only without conspiracy with 

others involved.  Those requests were declined.   

3.​ The plaintiffs eventually,  voluntarily dismissed personal injury and conspiracy causes of 

action with prejudice, as a show of good faith, and in efforts to get the seller to “work with 

plaintiff” to expose the Broker frauds best characterized via CACI 4107 and 4109 . 

Unfortunately, after partial dismissal, the defendant was still unwilling to cooperate.   

4.​ The plaintiffs  presented a much shorter, 18 page amended complaint draft which would 

dramatically simplify the agreed upon and disputed questions of fact and law, and again the 

Defendant refused to stipulate.   

5.​ After months of avoiding facts, on 12/19/2024  on Page 17, paragraph 55, of his response 

to form interrogatories Forstein admitted to all conditions, thus leaving disputed facts strictly 

about representation law and (defective) contract clauses, which would have eliminated the 

bulk of 4 months of back and forth.  
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6.​ With regards to proactively attempting to educate the Defendant and his attorney to the 

Brokerage Frauds,  the plaintiffs included Cause of Action 7 in the original complaint, along 

with facts to support that in paragraphs 38-48 AND exhibits sharing the Jue v Smiser case 

precedent , the Bar presentations referencing Jue v Smiser,  and a dozen other relevant 

case precedents.   Defendants made the case for CACI 4107 and 4109 jury instructions 

easy, and the defendant and Attorney Gorman turned a blind eye. 

7.​ In Defendant admit responses, the defendant and his attorney refused to agree to any 

definition for  “fraudulent misrepresentation" while stating the phrases "representation 

statements”, “contract formation”, and “omissions” were vague concepts.  

 

Thus, this demand for  $145,000 in billing is outlandish given the Defendant did NOTHING in a 

manner conducive to mitigating his own legal fees in a Tort Claim subject to the American Rule 

and/or an improperly categorized Contract Dispute subject to CIV 1717(b)(2) with no exceptions.    

 

Thus, the motion for Attorney Fee Shifting should be dismissed with no further consideration due to 

Defendants lack of management of his own attorney and  no good faith effort to efficiently get to 

agreed upon and disputed facts and matters of law.  ​

 

6) Violation of Due Process 

The Causes of Action for Personal Injury and Conspiracy with Broker to withhold Material Fact 

(CACI 4109) were dismissed voluntarily by plaintiffs, but with Prejudice, as part of a negotiation 

strategy ( as well as an attempt to try to get the Defense Attorney back on track).   

1.​ Show of Good faith - The dismissal with prejudice was a a show of good faith to the 

defendant, in hopes removing some stress  would encourage  the defendant to spend his 

legal fees pursuing the brokers and others in cross complaints where he could recover legal 

fees while helping all of us recover 
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2.​ Requirement For Defense Attorney Management - the dismissal of these causes of action 

while leaving only the fraud by the defendant was an attempt to prevent the Defense 

Attorney from avoiding the actual fraud his client was responsible for directly.  

 

The Causes of Action for Fraud to Induce the Contract were dismissed voluntarily by plaintiffs 

without prejudice due to attorney and defendant futility strategies involving the original complaint, a 

refusal to stipulate to an amended complaint in search of agreed upon and disputed facts,  the 

defendant’s job loss, growing concerns that collecting on any judgements may be difficult, and the 

need to add Corporate Brokerages to a new complaint for monetary recovery given it was apparent 

the Defendant and his attorney were not interested in filing proper cross complaints against them. 

 

At time of dismissal of the final causes of action, we still had time to file complaints against the 

brokers with or without Forstein for anti trust acts under a 4 year statute.  We also felt we could get 

the misrepresentation causes of action back on with a far shorter complaint with an argument for  

statue tolling.  

 

This aggressive motion filed by Attorney Gormanion to shift fees without legal or factual basis was 

designed to threaten and paralyze us, robbing us of opportunities for Due Process still available to 

us as well as to scare off all others who might seek to use this system for remedy. 

 

Thus, the motion for Attorney Fee Shifting should be dismissed with no further consideration. ​

 

7)  Defendants Case Precedents NOT applicable (all had non-disputed Consent Process)  

 

Page 6 - Chinn  v KMR Property Management (2008) 166 Cal. App. 4th 175, 190.  

“A dismissal with or without prejudice gives rise to prevailing party status for a cost award”  
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This case precedent is not applicable.  This precedent starts with a valid lease (contract) 

with no dispute about the formation process, as is found in our complaint. It’s only a case 

precedent because the voluntary dismissal stemmed from an arbitration setting where the 

parties did not clarify if the Attorney Shifting clause was or was not still valid and/or subject 

to 1717(b)(2) as the Judiciary had expected they might have. There’s no agreement on 

contract validity no arbitration setting here.  Nothing about this is relevant to this 

complainant.   . 

 

Page 7 - Santisas v Goodin (1998) 17 Cal 4th 599  

“Caselaw makes it clear that where the relationship between the parties is based on a contract, 

and the plaintiff files a complaint ‘arising out of’ the contract, the defendant will be considered the 

prevailing party for attorney fees on the non-contractual causes of action… In that case, the 

plaintiffs filed an action alleging contract and tort claims. The Supreme Court resolved conflicting 

Court of Appel decisions in voluntary dismissals cases and held that the trial court has discretion to 

determine which party is the prevailing party entitled to fees”. 

 

This case precedent is not applicable. This precedent starts with a valid lease (contract) 

with no dispute about the formation process, as is found in our complaint and it includes 

adjudication by the courts, which was not the case with our complaint prior to voluntary 

dismissals.   Nothing about this is relevant to this complainant. ​

 

Page 8 - Fed Corp v. Pell Enterprises Inc (1980) 111 Cal.App.3d 215, 277; Reynolds Metals Co v 

Alperson (1979) 25 Cal.3d 124, 129-130 -  

“if the claims are so intertwined that it would be impracticable, if not impossible to separate the 

multitude of conjoined activities into compensable or noncompensible time units”.   

 

This case precedent is not applicable. This precedent starts with a valid lease (contract) 
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with no dispute about the formation process, as is found in our complaint. There are no 

intertwined claims. Our claims were Torts related to the fraud to induce a contract that was 

never formed at all or never formed properly  due to deceit of the Brokers, the Seller’s 

Agent, the Seller and the inclusion of non-lawful clauses in the contract provisioned by the 

Brokers, who were in contractual and financial service to the Seller.  There were no contract 

claims to intertwine with.  Nothing about this is relevant to this complainant.  

 

Summary of Memo of Points and Authorities 

The motion should be denied for all reasons provided.   
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== DECLARATION OF PLAINTIFFS == 

 

1a) Attorney Gorman’s Attention to Legal Facts and Detail was absent for 6 months - 

Responses to Motion Paragraphs prove that beyond all doubt 

​

Attorney Ken Gorman ignored case precedents, state statutes, other legal facts, and complaint 

facts for 6 months with no opposing legal positions of his own. Gorman did NOT reference a single 

relevant statute or case precedent in his defense while running up a $145,000 legal fee.  At this 

time it’s still  believed he never read the complaint before getting well into discovery.  We believe 

he had subbed out the complaint answer and discovery inbound and outbound to his para-legal or 

another party.  The information below exposes a near bottomless list of misrepresentations by 

Gorman in his motion filing. ​

 

Page 2 

On page 2, in the summary of events leading to lawsuit section,  there are many mis-statements of 

fact.  

1.​ Forstein lived in his home for 5 years not 8 

2.​ $40,000 of work was done not $60,000 

3.​ Plaintiffs moved to California in 2012, 13 years ago, not “several” years ago 

4.​  Plaintiffs were asked to move out so  their landlord could move her family into the illegal 

rental they were in, not so she could move back in,  

5.​ Canary never became “disabled” 

6.​ The renovations and rentals were completed before physical disabilities prevented Canary  

from doing that further.  

7.​ The adjustment between offer and counter offer were related to terms, not conditions, 

8.​ Forstein’s, presale termite and home inspection reports were provided to plaintiffs BEFORE 

making an offer,  not after, as suggested by Gorman (MAJOR FACT CONFUSED) 
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9.​  Forstein’s 2015 home inspection report from when he purchased the property was withheld 

from buyers before offer,  and delivered 16 days into escrow, on the day plaintiffs were 

supposed to remove their condition contingency. It exposed Forstein’s knowledge of 

material defects  that were NOT represented on his TDS, SPQ or his pre-sale inspection 

report done by others.  (MAJOR FACT CONFUSED) 

 

Page 3-4 

On page 3, Ken Gorman wrote, “The entire relationship between these parties began with the offer, 

counteroffer, acceptance and consummation of the sale and purchase of 12 Bayview Road, 

pursuant to the CAR residential purchase and sale agreement, Mary-April 2021 for 895,000. That 

is beyond dispute”​

 

1.​ That is a false statement.  

2.​ The relationship started with property viewings followed by  “representations of condition” 

presented in presale home inspection reports  prior to making an offer. 

3.​  It was also supposed to start with delivery of the TDS and SPQ for consideration prior to 

the offer as well.  

4.​ The proper order for consenting to contract is RROA -> Representation Reliance Offer and 

Acceptance  

5.​ This  complaint is related to the defective  representation and reliance process all of which 

happened prior to offer and is thus Torts for deceit and deception.  

6.​ Thus Gorman’s summation of start of relationship is fully inaccurate in an attempt to put 

attention on the offer and contract inappropriately.  

7.​ THESE ARE NOT SMALL FACTS NOR ONE TO GET WRONG in a case were 1/3 of 

damages are for fraudulent misrepresentation discovered during escrow that is subject to 

Jue v Smiser Case precedent (See image below) 
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We can NOT have a conversation about fraud found in escrow if the defense attorney 

misrepresents what information was and was not presented BEFORE contract acceptance and 

what should have been presented.  Information was presented  

 

The basis of the complaint was the TDS and SPQ as conveyed to him clearly.  

 

​
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Page 4 

On page 4, the first paragraph, Ken Gorman wrote, “The gist of plaintiffs complaint is that Mr. 

Forstein was obligated to provide all the disclosures before plaintiffs made an offer”.  

 

THAT IS THE EXACT GIST OF THE COMPLAINT , along with the fact that all 

representations made needed to be complete and full statements of fact, not 

statements were we were told ‘no pets were on the property” yet, “cat urine was 

clearly disclosed” when nobody could have surmised that?   

 

Given Gorman had such clarity on the “gist” of our complaint with this one line summary, 

how exactly did he allow his client to get to $145,000 in legal fees, and,  why did he state 

"representation statements”, “contract formation” and “omissions” were vague in their 

response to admits while refusing to agree to a definition of fraudulent misrepresentation?​

 

This requirement for presentation of material fact is foundational to establishing claims for 

fraud to induce a contract per CIV 1572/1573, CIV 1709/1710 and with support of Jue v 

Smiser (1994) 23 Cal. App. 4th 312-318  ,  Loughrin v. Superior Court (1993) 15 

Cal.App.4th 1188, 1195 ,  Lingsch v. Savage, supra, 213 Cal. App. 2d at 742 ; and many 

others. ​
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​

CACI 4107 and 4109 are the proper jury instructions for the failure of a broker to present 

TDS and SPQ prior to contract acceptance .​

​

So given he just stated the majority of our complaint in two lines so clearly here, why didn’t 

he summarize our position like this day 1 and how did he get to $145,000 in legal fees?  

 

On page 4, the second paragraph, Ken Gorman misrepresented and omitted our most relevant 

causes of action.  (see image below)   1) He left out CoA 6 - Negligent Misrepresentation 

completely,  the most relevant CoA for baseline causation and 2) He abbreviated CoA 7 to mask 

the true context of that.  
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6) Negligent Misrepresentation (omitted by Gorman in his motion) ​

 

7) “Conspiracy - Broker Liability” was in fact - “Conspiracy with Broker to Conceal material 

facts from buyer” →  best characterized via CACI 4109.  

 

Gorman should be sanctioned for his omission of Cause of Action 6, “Negligent 

Misrepresentation” in the prose of his motion. That was the default cause of action for all 

misrepresentation damages and Gorman managed to omit it in his motion 

 

Gorman should be sanctioned for his deceptive abbreviation  of Cause of Action 7, given 

”Conspiracy- Broker liability to purchase for intentional non disclosure” is what inculcates 

CACI 4107 and 4109 and Gorman sought to mask that with  ‘Conspiracy in Broker Liability’ 

which is not remotely accurate. 

 

These acts gone unchallenged would have misled the court.  

 

Page 4 - Gorman states, “ A true copy of the CAR agreement is Exhibit A to the Gorman 

declaration below.”  

​  

The “true” copy was attached in Exhibit A, but that does not mean it was a “proper or 

legitimate legal document”.  Gorman failed to state the footer of the CAR Contract on page 

10 states,  “No representation is made as to the legal validity or accuracy of any 

provision in any specific transaction”.Indeed a true copy of the CAR contract is 

22 of 146 



 

attached, but it is unlawful in many ways as outlined elsewhere.​

 

 

Page 4, bottom paragraph - Gorman states, “To preempt any claim that Plaintiffs did not 

understand the contract: they were represented by an experienced realtor, Pamela Palacios with 

Coldwell Banker” 

 

Pamela Palacios was inexperienced. As a condition of working with her,  she had to identify 

a Broker or Mentor to partner with.  

 

Palacios could not explain clause 14A, 14F, ​10A7 or others. Palacios had to ask 40 year 

agent, Corporate Trainer,  and her paid mentor, Peter Whyte,   and others to explain it.  

 

Whyte stated the illogical and inverted representation process in 14A was simply a “long 

standing process” which was still followed in Monterey County, but seemingly not followed 

in other counties due to an informal agreement by Brokers and Agents.  

 

Whyte had no ability to shed light on any legal statutes supporting behavior one way or 

another and didn’t seem to realize that an agreement not to allow performance to the 

contract in other counties was unjust to the seller if in fact it was legal to withhold disclosure 

statements.​

 

And referring back to the  “gist” of this complaint, at this time Attorney Gorman can not even 

explain the CAR Contract in  way that legalizes or legitimizes clauses 14A, 14F, 10A7 or 
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others. Just because they are in the contract does NOT make them legal. That’s what 

California’s “Unlawful Contract” Statutes are designed for and it’s why all statutes for 

contract formation, with special attention to CONSENT,  must be understood and applied to 

contract clauses. 

​

​

 

Page 4 , bottom paragraph, Gorman states, “in paragraph 6 of the contract, Mr. Canary wrote that 

he has “an active real estate license in the State of Maryland and is acting as a principle in the 

transaction.” His emails and discovery responses state that he has bought, flipped, and rented out 

many homes. He is fully familiar with how home sales work and cannot be heard to say he did not 

understand.” 

 

Canary does know what is required to form contracts in all “civil systems”, and that starts 

with  "representations for reliance”.  RROA - “representations - reliance - offer - 
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acceptance”. It’s been like this since the beginning of Contracts. How Gorman does not 

know that is the concern.  

 

Furthermore, in California the statutory components required to form a contract are 1) 

Parties Capable of Contracting 2) Their Consent, 3) A lawful object and 4) sufficient 

consideration.  

 

 

This is why a mental health issue declared by Forstein could have been viable for his 

defense suggesting he wasn’t properly capable to contract AND the consent has to be 

“mutual” , meaning  without fraud or other negative factors, , which is what makes the idea 

of providing representations AFTER a contract is accepted fully illogical as there can be  no 

mutual consent with that process nor did each party communicate to the other properly.   
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Canary was and still is shocked that Attorneys such as Gorman, and Brokers in California 

actually seemed to believe or they wanted others to believe   "representations for reliance” 

can be delivered AFTER acceptance, with seemingly no knowledge of CIV    1565-1566 

(consent)  or CIV 1667 and 1667 (unlawful contracts) statutes. This is entering legal 

retardation territory given the statutes are so clear.  

 

To imagine 440,000 Licensed Real Estate Brokers/Agents, and 260,000 Attorneys had no 

foundational contract formation understanding which is universal across the rest of the 

United States and anywhere else with Civil Codes for contracts is shocking.  

 

Based on his own writing, Gorman seems to have been malpracticing for 40 years and 

every contract dispute he touched for any reason (real estate or other) may now be subject 

to review and dispute. ​

​
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Page 5 

Page 5 , second paragraph , Gorman states, “In fact, as per pages 8 and 9 of Exhibit D to the 

Gorman declaration below, Mr. Canary attempted to explain why Plaintiffs believed the attorney 

fees provision in the CAR contract should not apply or is nullified. To his own detriment, he stated 

that the complaint was not for breach of contract. So Plaintiffs were fully aware of the attorneys’ 

fees clause when they filed their Complaint- they just want it not to apply to them..”.  

 

“To his own detriment, he stated that the complaint was not for breach of contract.” ??? 

 

because fraud to induce a contract transpires before a contract exists , it disrupts 

the consent process, one of 4 pillars required for contract formation, and thus it’s a 

tort by nature and  subject to the America Rule?  How does that work to our 

detriment? 

 

“they just want it not to apply to them” ??? 

 

For the same reasons just provided, plus the fact the  TDS and SPQ explicitly state 

they are NOT part of the contract? 

 

 

and if we did errantly agree they were contract disputes,  CIV 1717(b)(2) applies, 

and when properly read it results in no fee shifting absent 3rd party adjudication?.  
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Gorman should be sanctioned for his industry specific incompetence and/or intentional 

misrepresentation of documents and law that makes this motion mute and results in abuse 

of process with attempts to mislead the court. ​

 

Page 5 , fourth paragraph , Gorman states, “Plaintiffs claim that they contacted over 80 attorneys 

about filing lawsuits, but no one would take the case because the attorneys are all in a conspiracy 

with the realtors,.” 

 

1.​ Some seem to be in conspiracy with the realtors, with Gorman being an apparent example,  

and others seem to be terrified to step into court against someone like Gorman who is 

ignoring all statutes and laws related to contract formation and attorney fee shifting with no 

counter balance.  We are currently exposing a situation we deem to be “insane” in the 

context of law and any sane attorney who knows this can transpire in these disputes had to 

remain quiet to protect their own reputation.  

a.​ CACI 4107 and 4109 accurately describe the brokers withholding of material fact in 

their possession but Gorman claims no evidence exists to pursue them. .  

b.​ Gorman was provided CoA 7 - Broker liability to purchaser for intentional 

non-disclosure and he looked the other way. 

c.​ Gorman has omitted proper reference to  CIV 1717(b)(2)  

d.​ Gorman failed to refute relevance of Jue v Smiser  

e.​ Gorman failed to provide any legal support for  the CAR Contract that is not 

otherwise warranted to be legal, 

2.​ From the facts presented in this response alone, it seems Gorman has proven Attorneys 

were and are working in conspiracy with the realtors and/or concealing their deceit, and this 

should result in disbarment for Attorney Ken Gorman, Attorney Will Fiske of Anywhere Real 

Estate, the Attorneys at Broker Risk Management and many others. 

  

28 of 146 



 

Page 5 - 1st paragraph under Procedural Status, Gorman stated, “This firm was retained and filed 

a verified answer on June 12, 2024.” 

 

Gorman marked the  complaint answer as verified but provided a general denial to the 15 

pages of fact statements related to over 50 acts of actual misrepresentation and 

concealment with 30 of those  having financial consequence.​

​

Verified complaint - Causes of Action with 50 counts detailed in separate document 

 

 

Verified Answer - was a “general denial” ignoring 15 pages of individual fact statements that 

needed to be answered.  

​

 

The image below is the table of content and an example of the statement of facts Gorman 

and Forstein generally denied with a single statement. 
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Page 5 - 1st paragraph under Procedural Status, Gorman stated, “Mr.Forstein filed a Doe 

Cross-Complaint but has not seen any evidence justifying actually naming and serving any other 

entities..”   

 

1.​ CACI 4107 and 4109 accurately describe the brokers withholding of material fact in their 

possession.(withholding of the TDS and SPQ)  
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2.​ Gorman was provided CoA 7 - Broker liability to purchaser for intentional non-disclosure 

and he looked the other way. 

3.​ Gorman was provided facts in paragraphs 38-48 to support CACI 4107 and 4109 and CoA 

7 and he looked the other way. 

4.​ Gorman was provided the “Cockfight” Diagram showing exactly who was involved in the 

creation of the “approved” but unlawful contract that was leading the Brokers to act 

improperly.  (see below) 

5.​ Such willful acts to ignore facts and state none were presented when they were should 

result in disbarment for Attorney Ken Gorman, Attorney Will Fiske of Anywhere Real Estate, 

the Attorneys at Broker Risk Management and many others. ​

​

< see image below> 
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​
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Page 5 - 3rd paragraph under Procedural Status, Gorman stated, “Mr. Canary propounded 

demands for documents and requests for admissions, initially 300 of each, later reduced. Mr. 

Forstein fully responded..”   

Forstein did NOT fully respond.  

1.​ There are dozens of emails documenting his failure to fully comply with requests, 

with details of his omissions. 

2.​ There are supplemental deliveries showing initial failures to respond.  

3.​ There are subsequent discovery requests only due to failure to provide information 

we knew he had.   

4.​ To this day, Forstein has yet to provide key correspondence with his agent we know 

he had, because we  have a copy of the email.  

5.​ On 10/25/2024 Canary wrote,  (see images below) 
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​

​
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See email log exhibit for more details. ​

 

Page 6 

Page 6 - first paragraph, Gorman states, “Mr. Canary sent emails that were sometimes profane, 

usually inflammatory, and often hard to understand, but he was incensed that substantive 

responses were preceded by valid objections. Rather than even attempting a proper effort at 

meeting and conferring, he sent disparaging and inaccurate emails making accusations and 

threats. He also sent derisive emails claiming that Ken Gorman improperly answered the 

Complaint knowing that it had defects. That has never been clarified.”​
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On 8/26/2024 - Canary wrote,  “Ken -  We are in receipt of the response you labeled as a  

"Verified Answer to Complaint"  . The General Denial [to cause of action 1 and 2]  was 

applied to the 50 acts of fraud disqualifying that as a verified response.  … That's not a 

Verified Answer to our Complaint.”  - 

 

8/27/2024 Gorman wrote, “ I disagree with your assertions regarding the answer to the 

complaint. I opted not to demur to it though that certainly was a viable option, as I thought it 

more efficient for both sides to get the case “at issue” rather than engaging in pleading 

battles.“   

 

yet, he got to $145,000 in legal billing without ever addressing the 15 pages of 

fact statements he ignored in the original response and without addressing 

Jue v Smiser and without defining fraudulent misrepresentation ? 
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On 10/24/2024 Canary wrote, “Ken Hillary and Micah - I'm in receipt of the admit document 

responses….  At this point would you like to claim if I had said "REPRESENTATIONS" 

instead of "representation statements", he would have understood them OR would you like 

to claim he had no understanding of the relevance of this form? With these statements you 

are indicating that 1) forstein doesn't know what representation statements are in the 

context of forming a contract and 2) you have not advised him of their importance and 

relevance.   To declare "representation statements" as vague, is beyond a foul in the legal 

process for forming a contract. That's a fraudulent act as an "officer of the court" and it now 

has serious effects on us as a third party.”   

 

in 300+ emails and 100’s of admits, neither Gorman or Forstein would ever 

agree to a definition for fraudulent misrepresentation or define 

representations.  

 

Page 6 - 2nd paragraph, Gorman states, “Mr. Canary sent hyperbolic emails to Mr. Gorman, Mr. 

Forstein, and other attorneys about various subjects related to his claims. He directed the 

attorneys and litigants to his many websites and posted antisemitic statements and alleged that 

there is a conspiracy among Basque home inspectors.”​

 

I tried to inform everyone that I was an alternative media publisher with a focus on 

commercial conspiracy before we were harmed in this transaction.   ​

​

The “jewish conspiracy" involving people who self describe as being “members of the tribe” 

is just one of many groups that get consideration in my publishing. ​

​

I view the Khazarians as separate from the Jews in ways many of the Jews themselves do. 

I personally find some rabbis to be the most grounded of religious leaders. ​
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​

The fact that a “Forstein” and “Weinstein” are involved in this was out of our control, but 

they don’t even seem to be active members of any synagogue. They worship in a system 

that has no guiding documents at all, but one of their Pastors is an Attorney. I’m not sure 

how to categorize that, but it’s certainly not Jewish or religious in any context I'm familiar 

with. ​

​

Concerns about ex Michael Milken Disciples forming Apollo Management Group, the 

current owner of Anywhere Real Estate is newsworthy but not antisemetic. ​

​

As for the Basques, it’s not just a concern about the home inspectors, it’s their law firm too.  

Given most have no clue who the Basques are and how creative (and manipulative)  they 

can be in commerce, exposing their creativity in legal document manipulation and 

commerce was a must.  

 

It’s as if Gorman expects a journalist to overlook a relevant commercial story due to race or 

heritage or claimed affiliation?  

 

If the Scientologists, Mormons, Italians or HAWAIIAN MAFIA were involved, they would 

have gotten comparable coverage. These were just groups easier to identify.  

 

(NOTE: Gorman is licensed to practice law in Hawaii. Keller Williams Broker Mike Butson 

manages the Carmel CA office from Hawaii, but we have no understanding of the Hawaiian 

mafia or any reason to believe these two are involved with them in any way at this time).  
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Page 6 - Ken Gorman wrote, “In late October 2024, he sent the attorneys a screenshot of a man in 

downtown Carmel in desert camouflage with an automatic weapon with the comment, “Did you see 

this?” He recently sent emails to the attorneys advising that he has anagrams for them.” 

 

As for ‘“anagrams” , if calling “Attorney Will Fiske” , “frisky fiske” is a crime, i’m guilty.  I may 

have had one or two others but do not recall.  Gorman is free to provide those if he feels 

like they are material for offsetting his criminal behavior.  

 

As for a mailer to Attorneys, that image was sent only to Forstein and Gorman on 

10/25/2024 and the email read,  “Gentlemen -  This is an email that went out 2 days ago 

with attachments.  I am trying to soften people up so you two can attempt to get a 

settlement agreement with KW Coastal Estates and/or KW national for all of us.  I hope you 

all know how to negotiate.  Bryan  Ps - did you see there was a gunman walking streets in 

Carmel by the Sea today? Strange…” 

 

This is when I was still trying to encourage them to pursue Keller Williams for all of us, and 

working hard to provide them and others with the info needed for CACI 4109 and 4107 

related complaints. ​

​

(see email image below) 
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​

I forwarded Gorman and Forstein an email that had been sent to all known politicians in 

Monterey County, several politicians in santa cruz county, the clerk of court, the DA , state 

and federal politicians the Monterey county board of supervisors and about 30+ local 

attorneys on the bcc that exposed concerns with Judge Vallarta integrity, Court Reform 

concerns due to frauds being executed in the system, admit document responses that show 

how attorneys avoid arrival at agreed and disputed facts, 3rd party transaction coordinator 
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concerns and others. ​

 

This kind of group exposure to systemic problems plaguing a county with no proper 

leadership oversight causes counties to  devolve.   I then found it odd that  an open air 

gunman was seen in Carmel indicative of other forms of devolution that would not be 

expected in such an area..  

 

Given Gorman lives in Santa Cruz and Forstein lives in Kansas, I wanted to make sure they 

knew I was sharing my concerns with many people about Forestein related acts AND that it 

was as if the community's sanity was reacting in odd ways they might not otherwise hear 

about.   

 

If that was taken any other way that was improper projection on their part.  

 

Page 6 - Ken Gorman wrote,  “This office served Form Interrogatories 50.0, Special 

Interrogatories, Request for Admissions, and Demand for Production of Documents on Mr. Canary 

on October 11, 2024 Mr. Canary served responses that were all defective in form and content, 

purposely not complying with the format requirements. Meet and confer efforts resulted in more 

vitriol from him. Motions to compel were brought against everything other than Requests for 

Admission. The responses to Form Interrogatories were served on behalf of both Plaintiffs and 

each of them verified the beginning of the responses. Most importantly as to this motion, they did 

not answer no. 50.1 because they asserted their case was not based on a contract. Somewhat 

concurrently, Mr. Canary began renewing his objections to the long-planned consolidation of most 

of the cases he filed” 

 

Our first response to discovery was sent AFTER Gorman had provided us with Forstein 

responses where he stated “representation statements”, “contract formation” and 
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“omissions” were vague concepts while refusing to agree to a definition of fraudulent 

misrepresentation and AFTER he had provided us with discovery requests that indicate he 

had never read our complaint.  We expressed our displeasure and concerns in professional 

manner that was ignored over and over again… 
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. ​

​

This complaint does not arise from the contract. The complaint arises from  fraud to induce 

a contract and I even showed Gorman where to learn about that… (see image below) 
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Without a properly consented to contract it was a Tort Claim and the fact that Gorman, a 40 

year attorney can’t get that a Tort is a Tort is a Tort even after being provided authorities for 

it  is beyond concerning.   
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If Gorman had read the CA DRE reference book he would have learned that,  and after that 

I found it everywhere when looking at reviews for fraud to induce contracts.  

 

As for objections to consolidation, Gorman signed on with three other Attorneys for a 

Consolidation motion. That response has been filed with the court under 24CV001176. That 

response shows there was NOT overlapping matters of law and fact between any of the 

related actors and it like this motion was without proper legal basis. ​

 

Page 7 

Page 7 - Gorman wrote, “ Because the dismissals of causes of action 3 through 11 were with 

prejudice, there is no question that Mr. Forstein is the prevailing party as to those causes of action 

for all purposes.” 

 

“all purposes” ?   

 

Attorney Ken Gorman has been practicing law for 40 years and he believes a 

plaintiffs voluntary dismissal with prejudice for negotiation purposes gives him rights 

to recover attorney fees?  When do the sanctions come? Gorman’s statement of 

“all purposes” is fraudulent and it’s impossible to accept the idea a 40 year 

attorney did that without intention , in hopes of 1) misleading the court and/or 

2) terrifying us. The idea that a dismissal with prejudice for the following 

reasons could result in legal fees shifting is beyond terrorizing. 

​

Causes of Action 3 through 11 were for Torts related to personal injury and conspiracy with 

Brokers. They were voluntarily dismissed by plaintiffs as part of  plaintiffs own strategy  to 

1) reduce stress on forestry in hopes of getting more cooperation and  2)  to attempt to 
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manage Gorman.  ​

​

On 11/22/2024 Canary wrote,   ​

​

​
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On 11/22/2024 Canary went on to write,​

​

 

 

Page 7 - Gorman wrote, “ Mr. Forstein asserts that the recent dismissals of the first two causes of 

action without prejudice entitle him to full reimbursement of his attorneys’ fees as the prevailing 

party pursuant to the contract.”   
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If improperly categorized as contract complaints they’d be subject to CIV 1717(b)(2) 

.”Where an action has been voluntarily dismissed or dismissed pursuant to a 

settlement of the case, there shall be no prevailing party for purposes of this 

section.”​

 

This is fraudulent misrepresentation of law , a desire to mislead the court and an attempt to 

terrify plaintiffs in an oppressive and malicious manner. ​
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Page 7 - Gorman wrote, “ Plaintiffs made it clear in communications surrounding the recent 

dismissals that they were dismissing the case to moot the pending motions to compel and requests 

for sanctions and the recently filed motions for consolidation. They had not filed a substantive 

response to the motions to compel..”​

 

On 12/2/2024 Canary wrote, (see image below) 
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​ ​ 600 pages of document were provided via damage item for organization.  
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On 12/5/2024 Canary wrote,  
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​

​
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12/9/2024 - Canary wrote, 

 

 

< see dialogue with Ken on 12/11/2024 confronting him with the generic template used for 

admits with no situational facts properly presented and facts that indicate he never read the 

complaint, never looked at exhibits and/or he wanted us to feel that way for futility reasons.  

>​
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Page 7 - Gorman wrote, “ Further, the details in Plaintiffs’ emails and the reports provided by them 

show that they were aware of all of the claims they base their lawsuit on more than 3 years before 

they filed their complaint and hence were beyond the statutes of limitation..” 

 

This statement by Gorman, or whoever is writing his documents, suggests 1) they never 

read the complaint or 2) they want to mislead the court hoping they have not read the 

complaint?    

 

Paragraphs 53-56 of the original complaint speak to Plaintiffs exact views on the Torts for 

fraudulent misrepresentation and their views or three year statutes. (see image below)  
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Later, you will see Gorman state he was going to file a motion for summary judgment for 

statute of limitations - AFTER running up a $145,000 bill adn with this notice in the 

complaint?  That’s terrifying. ​
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Page 7 - Gorman wrote, “ Per Civil Code section 1717, a dismissal without prejudice as to an 

action on a contract does not convey prevailing party status on the dismissed party for the causes 

of action for breach of the contract. “​

 

Per Civil Code 1717  any voluntary dismissal , without or with prejudice, does not convey 

prevailing party status (see 1717(b)(2) ) .”Where an action has been voluntarily 

dismissed or dismissed pursuant to a settlement of the case, there shall be no 

prevailing party for purposes of this section.” 

 

This is fraudulent misrepresentation of statute to  mislead the court and the plaintiffs​

​

 While “with prejudice” is often associated with a non-voluntary dismissal, in this case we 

voluntarily chose to dismiss some causes of action with prejudice as part of a litigation 

strategy to show good faith. This was detailed in a prior section. To think that Gorman feels 

that would subject  us to $145,000 in fee shifting goes way beyond kosher.   

 

Page 7 - Gorman wrote, “ However, Plaintiffs have not plead any causes of action for a breach of 

contract, and in fact, per emails and their refusal to respond to Form Interrogatory no. 50.1, they 

specifically deny that this is an action on the contract..” 

 

This complaint does not arise from the contract. The complaint arises from  fraud by the 

brokers in the TDS and SPQ  delivery process that destroyed the consent process related 

to acceptance and contract formation as well as seller mis-representations and omissions 

on the TDS and SPQ were made over a week before the buyers first viewed the property.  

 

Torts are subject to the American Rule, but that conclusion is left out 
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We even told Ken where he could go for education… 

 

​

This is a direct attempt to fraudulently mislead the court. ​

 

Page 7 - Gorman wrote, “ The bar of Civil Code section 1717 does not affect causes of action that 

do not sound in contract but the attorneys’ fees provision, depending on its wording, may afford the 

defendant a right to attorney fees incurred litigating those causes of action. Ibid. Here, paragraph 
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25 of the CAR contract makes it clear that any claims “arising out of this Agreement” entitle the 

prevailing party to reasonable attorneys’ fees..” 

 

Per Civil Code 1717  any voluntary dismissal , without or with prejudice, does not convey 

prevailing party status (see 1717(b)(2) ) .”Where an action has been voluntarily 

dismissed or dismissed pursuant to a settlement of the case, there shall be no 

prevailing party for purposes of this section.” 

 

This is a direct attempt to fraudulently mislead the court and the plaintiffs.  

 

Page 7 - Gorman wrote, “All of the causes of action arise from the same alleged facts. Per the titles 

and content of their causes of action, their discovery responses, and emails, Plaintiffs’ complaint is 

strictly tort, though also completely arising from the contract. As such, Mr. Forstein is entitled to all 

attorneys’ fees incurred.” 

 

Per Civil Code 1717  any voluntary dismissal , without or with prejudice, does not convey 

prevailing party status (see 1717(b)(2) ) .”Where an action has been voluntarily 

dismissed or dismissed pursuant to a settlement of the case, there shall be no 

prevailing party for purposes of this section.” 

 

This is a direct attempt to fraudulently mislead the court and the plaintiffs.  

 

This “demand” for $145,000 in  attorney fees for a voluntarily dismissed tort subject 

to the American Rule is worthy of disbarment because even if it was confused for a 

contract dispute, CIV 1717(b)(2) would then apply. This is insanity in motion.  
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Page 7 - Gorman wrote, “Recognizing that Plaintiffs may now try to backtrack on their claims that 

this was not an action for breach of contract, attorneys’ fees can still be awarded in full if “the 

claims are so inextricably intertwined that it would be impracticable, if not impossible, to separate 

the multitude of cojoined activities into compensable or noncompensable time units.” Fed-Mart 

Corp. v. Pell Enterprises, Inc. (1980) 111 Cal.App.3d 215, 227; Reynolds Metals Co. v. Alperson 

(1979) 25 Cal.3d 124, 129-130.” 

 

This is an illogical deduction with illogical conclusion. 

 

 If we “back track on claims this was not an action for breach” it means we’d claim it was an 

action for breach. In such a case it would be subject to CIV 1717(b)(2) for voluntary 

dismissal no matter if with or without prejudice.   

 

Furthermore, the idea that the claims were “so intertwined” is mut as there was nothing to 

intertwine the torts with.  

 

This is a direct attempt to fraudulently mislead the court and the plaintiffs. ​

 

The TDS states explicitly it is not part of the contract for this exact reason​

 

This “demand” for $145,000 in  attorney fees for a voluntarily dismissed tort subject 

to the American Rule is worthy of disbarment because even if it was confused for a 

contract dispute, CIV 1717(b)(2) would then apply. This is insanity in motion.  

 

Page 7 - Gorman wrote, “In addition, Plaintiffs’ failures to provide substantive, code-compliant 

responses to Mr. Forstein’s discovery and refusal to meaningfully respond to meet and confer 
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efforts to obtain acceptable responses and the imminent granting of motions to compel, sanctions, 

and presumably thereafter evidentiary sanctions which would preclude Plaintiffs from presenting 

evidence, confirm that Plaintiffs dismissed the case because they knew they would lose. It is clear 

from the record that Mr. Forstein is the prevailing party.” 

 

As documented prior and elsewhere on 12/2/2024,  12/5/2024 and 12/9/2024, plaintiffs 

provided details about what they would provide, how it would be provided and why the 

demands were duplicative , due to the use of a defective complaint and no discernment for 

the nested requests. ​

​

As for the idea the Plaintiffs dismissed the case because they knew they would lose”,when 

trying to find questions of fact and law in dispute and the opposing side spends three 

months avoiding that process, it’s difficult to understand how they can surmise a winner and 

loser given they never established the metric for measure. That aside, the reason for our 

voluntary dismissal is irrelevant for attorney fee shifting from a legal perspective. ​

 

Page 8 

Page 8 Gorman states, - “As per his declaration, Gorman has been a litigation and trial attorney for 

40 years.” 

 

Why has a 40 year attorney failed  to respect the American Rule for Tortious actions that 

transpired weeks and days  prior to a destroyed consent process which failed to form a 

contract properly, with Real Estate Brokers in direct violation of CACI 4107 and 4109, 

without recognition by Gorman or cross complaints to help both parties recover? ​

​

Why has a 40 year attorney directly misrepresented  CiV 1717(b)(2) by suggesting it only 

applies to voluntary dismissals without prejudice when no such qualifiers exist? 
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Why is a 40 year attorney allowed to terrorize and attempt to financially paralyze a party in 

Pro Se that sought to use courts to pursue proper remedy for industry wide frauds?​

 

Page 8 Gorman states, - “Plaintiffs’ own litigation tactics and their frequent aggressive emails were 

the cause of most of the fees: a 56-page verified complaint, long aggressive emails misstating 

facts and laws and full of personal attacks on Mr. Forstein and Mr. Gorman, refusals to provide 

proper discovery responses, and poorly drafted discovery.Mr. Canary’s emails confirmed that he 

was trying to run up defense fees. A fair examination of the Court file and the exhibits 

accompanying this motion support the number of hours worked to defend against these 

unfortunate claims.”​

 

On 10/29/2024 Canary wrote, "Ken, please stop with the loose vocabulary -- and please 

check the case precedents before making up anything else.  Ken, if you have any case 

precedents that support the requirement of a buyer in a residential real estate purchase to 

mitigate damages related to fraudulent misrepresentation to induce a contract, when fraud 

was identified in escrow - please provide that to both Micah and myself in the next 5 

business days.  Such a precedent would generally need to contradict Jue v Smiser."​

​
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Gorman never responded.  This case precedent is presented for this exact purpose in 2011 

and 2019 CA Bar presentations. Over 300 pages of emails and a 100 page email log can 

show Gorman’s entire representation of the engagement was generally the opposite of 

what it was.   

 

The full email is below… 
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Page 9 

Page 9 Gorman states, “Mr. Forstein is the prevailing party per the CAR contract and is entitled to 

full reimbursement for all attorneys’ fees sought herein.” 

 

Clause 25 of the CAR contract does not stipulate how the prevailing party is determined. ​

 

Clause 25 of the car contract suggests attorney fees are due to a prevailing party due to 

disputes arising from the contract. 

 

CIV 1717(b)(2) governs attorney fee shifting clauses. And it provides for no fees in the 

event of voluntary dismissals. ​

 

This complaint does not arise from the contract. The complaint arises from  fraud by the 

brokers in the TDS and SPQ  delivery process that destroyed the consent process related 

to acceptance and contract formation as well as seller mis-representations and omissions 

on the TDS and SPQ were made over a week before the buyers first viewed the property.  

 

Torts are subject to the American Rule, but that conclusion is left out  and even an errant 

categorization of this as a contract claim because subject to CIV 1717(b)(2).  

 

Attorney Ken Gorman attempted a “shake down scheme” for $145,000 in legal fees.  

That is worthy of Disbarment.  

Page 10 

Page 10 bullet 6 - Gorman wrote, “The challenges presented by Plaintiffs’ conduct in this case 

were extraordinary beginning with the 56-page verified complaint and its 100 pages of exhibits, 

through to the recent dismissal and follow up communications.” 
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Plaintiffs can provide 300 emails and a 100+ page email log that shows this 

characterization as inaccurate. Many emails have been provided in this document already 

showing mis-characterization of email dialogue. ​

 

Gorman, after $145,000 in billing,  has yet to make any position statement about how or 

why Jue v Smiser is not the controlling precedent as noted by CA Bar Publishing in 2011 

and 2019. ​

 

As exposed in his first email to plaintiffs, Gorman viewed the complaint as something to 

demurrer. Gorman was presented with two amended complaint options which removed all 

story from the document with the second option being only 18 pages long.  

 

Thus, the complexity and confusion was locked in by choice of Gorman and Forstein and 

when simplicity was requested by Plaintiffs 4 times it was refused.  

 

Page 10 bullet 6 at end - Gorman wrote,  “An example is the answer to special interrogatory no. 

36, a true and correct copy of which is attached hereto as Exhibit C.”​

 

Exhibit C - Rows 1, 2, 3,and 7 (index 36,37, 38 and 42) are greyed out because they 

represented paragraphs in the original complaint that were SKIPPED in request for 

interrogatories by Gorman. This showed Gorman did NOT want to collect more facts and 

statements about the contractors or the defective contract that would have given facts for 

cross complaints.  
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Page 10 bullet 8 sentence 2  - Gorman wrote, “Perhaps the best example is our decision to answer 

the verified complaint rather than file a demurrer, though it was demurrable for several reasons. 

After we answered the complaint, Mr. Canary sent emails threatening to take a default because he 

did not like the way many of the assertions were answered, then later chastised me several times 

for answering the complaint that I knew was defective.” 

 

On 8/26/2024, in the very first email between Canay and Gorman Canary wrote, “We are in 

receipt of the response you labeled as a  "Verified Answer to Complaint"  1) The General 

Denial applied to the 50 acts of fraud disqualifies that as a verified response.  He answered 

the less relevant items and Generally Denied the most relevant. That's not a Verified 

Answer to our Complaint.  2) As far as we are concerned your client is in default but we 

didn't file it (yet).  3) Wait until you get our Case Management document until you think 

more about this. “​
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​

Plaintiffs don’t believe there are any other emails mentioning filing a default.  

 

Gormen then used the defective complaint to his advantage by ignoring the statements of 

fact most relevant for his client and making interrogatory demands that were duplicative 

due to the body of the complaint that was written like a story not non-overlapping 

allegations.  

 

Our defective complaint was viewed by him as an open door to a futility defense that would 

eventually run us out of our complaint.  

 

 

Page 10 bullet 8 last 2 sentences- Gorman wrote, “If I had demurred, the pleadings stage would 

have gone on for months, discovery would have been delayed, costing several thousand dollars 

more in attorneys’ fees.” 

 

Several thousand more on top of $145,000 would be less than 3%, and it would have 

gotten use to agreed upon and disputed facts for under $10k in attorney fees. . ​

 

As soon as we realized the general denial to the verified complaint was not remediable with 

support of the Judge at the CMC,  we provided Gorman with an amended complaint that 

included the 50 acts of fraud on the body of the complaint to fix the defect. That would have 

rapidly established fact in dispute for Forstein frauds without loss of focus on conspiracy 

and personal injury. Gorman and Forstein refused to stipulate 3 times in September 2025. ​

​

On 12/2/2025 they were presented with an 18 page amended complaint. With only 1 and 2 

line facts about the fraud with damages that were forstein’s direct responsibility.  Gorman 
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refused to stipulate.  There was nothing to demur and it would have avoided all the admits 

that were improperly responded to. It would have established facts and conditions in 

dispute on 50 ats of fraud in the most efficient manner.  He refused to stipulate.  

 

Below is the table of contents from the shortest complaint that could be drafted or 50 acts of 

fraud. (see image below)  
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Page 11 

Page 11, bullet 9 - half way into paragraph - Gorman wrote, “My client responded to every 

reasonably coherent request to admit and every document category and produced over 1,500 

pages of documents. It would have taken far more time to demand clarity and code compliance 

before answering, but Mr. Forstein and I concluded that the more economical path was to object as 

appropriate and answer where possible.”​

 

The completeness of answers was refuted with screenshots of emails prior. Below is an 

example of illogical document delivery that made no sense until we see Gorman use his “# 

of pages produced” to justify proper behavior illogically, when fall facts are known.  

 

1.​ Forstein was asked to produce utility bills to verify representations made.  He only 

needed to provide 12 pages of bills total for two different utility systems initially to 

represent a year in billing.   He provided complete bills instead of the key pages with 

relevant facts only,  but he left out key months and/or facts suggested some of the 

months were not representative of use for unknown reasons.  

 

2.​ Another request was made for the balance of the bills. He provided full documents 

for months not requested while duplicating other information and voiding delivery of 

the information that would have revealed different amounts. ​

 

3.​ A third request was made to get proper clarity, and Forstein provided bills for 5 

years which were not requested and we’ve yet to check and see if he included the 

months of most relevance which were specified as we realized the futility of the 

litigation situation. We  knew if we refiled we’d check to see what we got then.​
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4.​ Forstein was bloating document count to conceal facts. We didn’t suspect it was for 

any other reason,  until we see Gorman’s Statement here where document count is 

used to correspond to compliance, which was not the case. ​

 

Page 11, bullet 11 - half way into paragraph - Gorman wrote, “Despite the myriad threats, Plaintiffs 

never filed a motion to compel and the time expired.” 

 

Forcing a motion to compel on someone in Pro Se, knowing  no financial penalties would 

be applied to Forstein or Gorman is a futility strategy to create Pro Se work with no 

requirement to deliver.   

 

We recognized their behavior as intentional as it played out, and it became a reason to 

consider dismissal and other options for recovery. ​

 

Page 11, bullet 12 - half way into paragraph - Gorman wrote, “Mr. Canary sent 2 “letters” to Mr. 

Forstein and I. A true copy of pages 1-16 of the first letter is Exhibit D. In addition to calling Mr. 

Forstein a pathological liar and accusing me of lying and other things, on pages 8 and 9 Mr. 

Canary discusses the attorney fee clause in the contract. He argues that it should not apply 

because Plaintiffs’ claim is for fraudulent inducement of the contract which should thus nullify the 

attorneys’ fee clause,” 

 

Gorman was educated with the CA  DRE reference book on teh tort classification. He 

ignored it.  

 

Gorman’s written characterizations in this motion, compared to true legal facts and 

complaint facts speak for themselves as to his eagerness and willingness to lie and mislead 

whenever possible.  
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Forstein committed over 50 acts of fraud. They are documented online. Forstein has denied 

neighbors who considered him a friend are being honest. Forstein declared to his wife and 

agent he properly disclosed cat urine, by checking no to pets on property.  Forstein ran a 

shake down scheme on his neighbors. Forstein’s acts speak for themselves.  (see image 

below) 
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Page 12 

Page 12, bullet 15 - - Gorman wrote, “Plaintiffs’ pleadings and the documents exchanged between 

the parties in 2021, and the reports provided by and to Plaintiffs before the close of escrow show 

that Plaintiffs’ claims were subject to summary judgment for missing the statute of limitations, 

which I was in the process of drafting when the dismissals were filed.” 

 

Can you imagine an Attorney of 40 
years stating he ran up a bill for 
$145,000 , then he illegally sought 
reimbursement for that while 
simultaneously claiming he should have 
filed for a motion for summary judgment 
for statute of limitations with facts 
provided in the original complaint on 
paragraphs 53 through 56 ? 

 

 

 

 

​
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Page 12, bullet 16 - - Gorman wrote, “Mr. Canary seemed intent on driving up my client’s fees. In 

several emails, he accused me of driving up fees, but in others he threatened to employ litigation 

tactics to increase my fees.” 

 

We can provide 300 emails and 100+ pages of email logs that expose Gorman’s evasion 

for 4 months on all basic matters of law and fact.   

 

Please ask him to identify specifically the emails where we threatened to employ litigation 

tactics to increase fees. Every dollar paid to Gorman was one less for us.  We can identify 

numerous areas where we expressed concern for Forstein’s own acts adding to his fees, 

and Gorman’s evasive answers to the complaint and discovery adding to his fees. ​

 

Page 12, bullet 18 - - Gorman wrote, “Plaintiffs’ aggressive litigiousness; unreasonable demands; 

excessive, disparaging, and unproductive communications replete with incorrect statements of 

law and fact, vulgarity, and threats; the excessive and largely incoherent discovery to my client; 

and blatantly improper responses to discovery necessitated every activity and time entry for 

myself and Ms. Dickson in the ledger. Had I not been so budget conscious given my client’s 

financial situation, those fees could easily have increased by 25-50%..” 

 

We can provide 300 emails and 100+ pages of email logs that expose Gorman’s evasion 

for 4 months on all basic matters of law and fact.   

 

Please ask him to identify specifically the emails where we threatened to employ litigation 

tactics to increase fees. Every dollar paid to Gorman was one less for us. ​

 

Please ask him to identify any references to statutes or case precedents at all.  There is not 

a single reference to statute or case precedent by him in 4 months. Only CCP.  
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​

Please ask him to identify specifically where he refuted Jue v Smiser,  where he defined 

what fraudulent representation and when and how it applies.  

 

Please ask him to identify where he corrected his statement that Forstein formed a 

“revocable contract”.   

 

Please ask him to identify any references to CIV 3343 for proper expense recovery from 

real estate fraud.  

 

Page 12, bullet 19 - - Gorman wrote, “In my opinion, all of the time and hours spent arose from the 

contract which is the basis for Plaintiffs’ complaint.” 

The basis of the complaint was the TDS and SPQ as conveyed to him clearly.  

 

​

​
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The complaint arises from  fraud by the brokers in the TDS and SPQ  delivery process that 

destroyed the consent process related to acceptance and contract formation as well as 

seller mis-representations and omissions on the TDS and SPQ were made over a week 

before the buyers first viewed the property.​

​

The TDS itself states it’s not to be considered part of the contract. ​

 

 

CACI 4107 and 4109 are very straight forward. The brokers  destroyed the consent 

process. The TDS states it contains representations of the seller and it sates explicitly it is 

NOT part of a contract between buyer and seller. < see image below > 

 

Gorman deserves to be disbarred for this.​

 

Page 12, bullet 19 - - Gorman wrote, “The dismissal of causes of action 3 through 11 in November 

minimally reduced the responses to our discovery and the time Ms. Dickson and I needed to 

decipher and analyze Plaintiffs’ highly unusual responses thereto. But the gist of Plaintiffs’ 

allegations and their claims continued to require significant time and work. The motions to compel 

were only reduced by mooting 11 responses to special interrogatories..” 

 

That dismissal nullified 90% of the body of the original complaint, and it should have 

resulted in withdrawal of 90% of the request of interrogatories. It left only the 50 acts of 

fraud Forstein was specifically involved in and responsible for which were originally 
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documented in 15 pages in exhibit A1,.That document was ignored when we tried to 

incorporate it by reference into the complaint in CoA 1 and 2.  

 

Gorman’s refusal to stipulate to a complaint after that dismissal when presented with an 

new amended complaint that was only 18 pages speaks for itself. 

 

Page 13 

Page 13, bullet 20 - - Gorman wrote, “Plaintiffs made it clear through their discovery responses and 

emails that they were not alleging a breach of contract even after having ample opportunity to do 

so. In addition to their non-response to form interrogatory 50.1, Mr. Canary’s email on November 

19 on the fifth page, the paragraph titled “50.0-Contract,” paragraphs 4 and 5, confirm that Plaintiffs 

do not consider their complaint to be for a breach of contract. A true copy of that is in Exhibit H..” 

 

This complaint does not arise from the contract. The complaint arises from  fraud by the 

brokers in the TDS and SPQ  delivery process that destroyed the consent process related 

to acceptance and contract formation as well as seller mis-representations and omissions 

on the TDS and SPQ were made over a week before the buyers first viewed the property. ​

​

 CACI 4107 and 4109 are very straight forward. The brokers  destroyed the consent 

process. The TDS states it contains representations of the seller and it sates explicitly it is 

NOT part of a contract between buyer and seller. ​

​

Gorman deserves to be disbarred for this. ​

 

Page 13, bullet 21 - - Gorman wrote, “On the fifth page of his December 11, 2024 email, sent at 

12:59 p.m., Mr. Canary writes that he could dismiss his complaint and refile, “As he [Gorman] and 
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others have insists that this is a contract dispute no matter I didn’t include breach of contract as a 

CoA I can make that work several ways...” A true copy of that email is Exhibit I..” 

 

Plaintiffs had “anti-trust” CoAs possibly available with 4 year statutes. They also felt they 

could try to refile for Fraud with an extended tolling because at this point, nobody in the 

legal industry had been able to even define what constituted fraud, contrary to dozens of 

statutes that say it exists.  

 

Page 13, bullet 22 - Gorman wrote “ Thus, I did not consider the dismissal of what they termed the 

“personal injury” causes of action to make this case a breach of contract case, especially since the 

remaining causes of action were called “Actual Fraud” and “Constructive Fraud.” The only 

significant activity since the dismissal of causes of action 3 through 11 were the motions to 

consolidate, which were unaffected by the partial dismissal; and the motions to compel, which were 

reduced only by about 11 responses to special interrogatories relating to personal injury damages.” 

 

This is incoherent and irrelevant by the idea that the personal injury and broker conspiracy 

dismissal only resulted in the reduction of required response by 11 is farsicle given there 

was nothing left in the complaint body about Forstein’s 50 acts of fraud and that’s all we 

had left to discuss.  

 

Page 13, bullet 24 - Gorman wrote “ I have been admitted to practice for 40 years and has been a 

litigation to trial lawyer the entire time. I enjoy a very good reputation as a trial attorney, particularly 

in Santa Cruz and Monterey Counties.” 

 

If Gorman has been allowed to attempt to manipulate the courts and  opposing parties like 

this for 40 years, how many people have been destroyed by him? 
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Page 14 

Page 14,  - - Gorman wrote, “I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct.” dated 3/3/2025  

 

This document shows Gorman has no respect for his perjury declaration statement.  

 

We can NOT sue him for perjury.  Thus, the only group he has to fear is the Federal 

Government, the CA State Government and the CA Bar.  
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1b) The Brokers Fraudulent Process that Disrupted Contract Consent and gives rise 

to CACI 4107 and 4109 claims 

This complaint starts with the irrefutable fact that all Brokers, who were in fact in service to the 

seller financially,  destroyed the contract acceptance and consent process in an intentional manner.   

 

This scenario below explains their fraud and the fraud which Attorney Gorman and his client 

sought to ignore from day one. These frauds are in fact represented exactly by new jury 

instructions CACI 4107 and 4109 created in 2008 and 2013 seemingly to try to stop this exact type 

of fraudulent act.  

 

1.​ A Seller knows their roof leaks in winter. The seller wants to represent that and does so on 

disclosure documents he gives to his selling broker for safe keeping and delivery to 

prospective buyers.  ​

 

2.​ Should the buyer get those documents BEFORE they make an offer or AFTER?​

 

3.​ Before.  Of course, everyone can agree on that right? 

 

4.​ Wrong. According to the California Association of Realtors (CAR), every Real Estate Broker 

in California, every Real Estate Agent in California, and many Attorneys in California, 

including Attorney Gorman, California law allows a Real Estate Broker who has those 

documents to intentionally withhold them from a buyer until AFTER a contract is formed. ​

​

Does that make any sense?​

  

It does NOT make sense, because the “law” , via statute and case precedent, does not allow for 

that without consequence to the Brokers and the Seller for fraud.   
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​

How can Jue v Smiser be relevant if the brokers are going to withhold the documents needed for 

reliance until after signing the contract? 

 

The Contract template created by the Brokers Professional Lobby and provisioned by the brokers 

suggests withholding disclosure documents is acceptable but that contract itself has a legal 

disclaimer in the Footer of Page 10 stating it’s not warranted for any individual transaction,  and 

that contract is inclusive of numerous clauses that can be deemed unlawful numerous ways, 

inclusive of this fraudulent suggestion of process.   

 

In 2008 and 2013, the California Courts created  CACI 4107 and 4109 (jury instructions) to 

seemingly address this specifically. CACI 4017 is for complaints by transaction parties against their 

own agents who intentionally withhold facts and CACI 4109 is specifically for complaints by buyers 

against a Seller’s Broker for intentionally withholding material facts, which is EXACTLY what the 

Selling Broker did to these plaintiffs/buyers.  

 

With this short introduction we’ve just shown the case for the cross complaint by Forstein against 

three brokers in his service could have been made in less than 2 pages with a custom set of Jury 
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Instructions built solely for that purpose (CACI 4109).  Forstein was vicariously responsible for that 

act and that's why the 7th Cause of action was filed. 

 

Seller Forstein is an intelligent man and his frauds were overwhelming. One explanation for his 

willingness to engage in them may have been because he realized this confusion with 

representations was in play at the broker level, it had been for a long time, and it was well 

protected by California Defense Attorneys for that reason.    

 

Via discovery, Forstein’s Attorney, Ken Gorman, refused to acknowledge this at all and in his 

motion he declared no facts existed for a cross complaint when we just presented the entire case.  

In discovery, it was revealed that Forstein was NOT following the direction of his own brokers for 

the disclosures he was making and he made many false statements with knowledge of his Agent in 

a manner that would have left both of them liable for fraud to his broker.  
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1c) Questions of Law and Fact that Establish this as a Tort Claim only 

1.​ This complaint does not arise from the contract document. This complaint arises from four 

or more  disclosure documents with representations of the seller and/or seller’s agent on 

them that were filled out week(s) prior to knowing who the buyer was and due to be 

presented to prospective buyers by the Broker BEFORE a contract was formed.  The 

frauds for the TDS, SPQ and  Seller’s AVID were detailed by document to Gorman and 

Forstein. ​

 

​

In the image below, the Transfer Disclosure Document (TDS) explicitly states it is NOT to 

be treated as part of the contract to dis-able  this exact type of legal fee shifting pursuit 

when  a buyer is pursuing fraud to induce a contract.  

90 of 146 



 

​

 

2.​ This complaint arose from  

a.​ Procedural fraud by brokers who were paid $55,000 by the Defendant for services 

that improperly affected the delivery process for the “Transfer Disclosure Statement 

(TDS) and “Seller Property Questionnaire" (SPQ)  in a manner that benefitted the 

defendant and brokers while destroying the mutual consent process needed for 

contract formation (best characterized by CACI 4109 and 4107, CIV 1709/1710, CIV 

2079, CIV 1667, BPC 10176(i)   CIV 1565-1567 and various anti-trust statutes). 

 

b.​ Patently incomplete TDS and SPQ that were accepted by the Broker and not 

rectified over a week before the buyers first viewed the property (CIV 2079, CIV 

1572/1573, CIV 1709/1710, Loughgrin v Superior Court, Lingsch v Savage and 

others)   ​

 

c.​ Misrepresentations by the Seller’s Agent and Seller about their pre-sale relationship 

on their “Broker Duties” disclosure (CIV 1572/1573 , CIV 1709/1710, CIV 2079 and 

others) ​

 

d.​ Misrepresentations and concealment of fact by the Seller’s Agent and Seller about 

property conditions and personally property intended to convey.  (CIV 1572/1573 , 
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CIV 1709/1710, CIV 2079 and others)​

 

On 5/15/2024, Exhibit A1.1 was delivered with the complaint. It included 15 pages of fact 

statements related to the TDS, SPQ, Seller’s AVID and related representation frauds. The 

Defense Attorney and his client ignored the inclusion of the document by reference in their 

original response and that led to major delays and confusion in properly pursing agreed 

upon and disputed facts.  

 

 

 

On 11/19/2024 Gorman was provided reference to the CA DRE reference book which 

explained the logic behind torts for fraud to induce the contract. 
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From 11/24/2024-11/27/2024 Gorman and Forstein were delivered three verified 

documents via website  that showed every place in the TDS, SPQ and Seller’s AVID where 

statements were inaccurate or absent in relation to damaging conditions. (See image 

below). ​

​
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Thus Attorney Gorman and Forstein knew with absolute clarity these complaints were 

arising from the TDS, SPQ , Seller’s AVID and other documents partially and improperly 

completed by the Defendant and his Agent days before plaintiffs ever looked at the property 

and they knew the Authorities for these stated they were to be filed as Torts for Fraud.  ​

.    

3.​ The absence of  breach of contract causes of action was not an attempt to avoid the 

attorney fee clause in the contract, as suggested by Gorman. Tort claims are the legally 

appropriate way to pursue representation fraud because it transpires BEFORE a contract is 

formed. In this case the TDS itself states it is NOT intended to be thought of as part of the 

contract, for this exact reason and others.  

4.​ All Brokers involved in the transaction were contractually and financially obligated to the 

Seller,  as was the concerning but customary practice at that time which is no longer legal 

across the industry 

5.​ On 3/10/2021, at time of Brokerage Agreement, the Seller committed to paying 

approximately $55,000 for brokerage services for his broker and any brokerage that 

brought a buyer for his sale.  

6.​ On 3/18/2021, the Seller only partially completed representations about property condition 

and personal property in his TDS and SPQ with improper Agent oversight. In addition, 

together the Seller’s Agent and seller made false representations to the Agent’s brokerage 
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about their working relationship , property conditions, and the condition of personal property 

to be conveyed.  These torts were executed a week before the plaintiffs ever looked at the 

property..  

7.​ From 3/18/2021 through 4/1/2021 the Seller’s Brokerage apparently did not do quality 

control on the documents produced by the Seller’s agent and Seller to rectify unanswered 

questions  and missing signatures.  

8.​ From 3/26/2021 through 3/30/2021  all brokerages and their agents intentionally withheld 

the partially completed TDS and SPQ documents from the Buyers along with other 

disclosure documents with material information.  All licensed professionals indicated to 

buyers via their word or behavior that the buyers needed to “blind bid” if they wanted to 

engage in a brokered offer and acceptance process for this property.  

9.​ What we have just described is a long standing “commercial hoax” that’s been engaged in 

by Brokers across the state of California for decades. This transaction involved Keller 

Williams, Coldwell Banker, and another local Broker acting outside of a proper relationship 

with Keller Williams.    

10.​CACI 4109 (Selling Broker intentionally withholds material facts from buyers) and CACI 

4107 (Broker intentionally withholds material facts from client) summarily characterizes the 

brokers’ unlawful acts. The  underlying statutes for CACI 4109 are CIV 1710(3) & BPC 

10176(i) , with  supporting case precedents of Ligsch v Savage, 213 Cal. App 2d 729, 

736-37, 29 Cal. Rprtr. 201, 205 (1963); Cooper v Jevne, 56, Cal. App 3d 860, 866, 128 Cal 

Rptr. 724, 727 (1976) as well as additional causes of action including CIV 2079, CIV 1667 

and various anti-trust statutes. 

11.​On 4/1/2021, after the defective offer / acceptance / consent process was “completed”,   

brokers’ presented the partially complete TDS and SPQ documents. The  Plaintiffs should 

not have been forced to make an offer without disclosure documents and they would NOT 

have made an offer with partially completed documents had they been presented at the 

proper time.  This delivery of partial documents was in violation of a) CIV 2079 for broker 
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competency and good faith b) Loughrin v. Superior Court (1993) 15 Cal.App.4th 1188, 1195 

in regards to providing complete answers to all yes no questions,   and numerous other 

broker competency, and seller disclosure statutes.   

12.​Downstream Facts Related to the Contract Template provisioned by the Brokers that was 

unlawful and destroyed the Contract Consent process.  

a.​ The brokers’ provisioned a contract for use by both buyer and seller that was 

published by a CAR  (California Association of Realtors), “Approved By CAR”, yet 

the footer of page 10 states,  “No representation is made as to the legal validity 

or accuracy of any provision in any specific transaction” . NOTE:  CAR is NOT 

the CA Department of Real Estate (CA DRE). CAR is NOT a state managed or 

regulated organization. CAR is the professional lobby for brokers with no state or 

legal oversight Thus, CAR is not a legal authority and  the CAR Contract can NOT  

be used as a legal authority by default.   

b.​ Contract Clauses 14A and 10A7 is what the brokers pointed to for their right to 

withhold Selle Representations from buyer during Consent process. Such claues 

are unlawful and or incomplete via. CIV 1667 and 1668 and a buyers rights to 

pursue fraud discovered during escrow as supported by  Jue v Smiser (1994) 23 

Cal. App. 4th 312-318  and Bagdasarian v. Gragnon (1948) 31 Cal. 2d 744, 750 

[192 P.2d 935]   with theJue v Smiser precedent referenced for this exact purpose 

CA Bar Presentation Publishing in 2011 and 2019.  

c.​ A legal analysis of the Contract Clause 14F suggests a buyer must forgive a seller 

for non-disclosure at time of condition contingency release to get to close of escrow 

in violation of  CIV 1667 and 1668  

d.​ .Downstream Facts related to Seller’s Agent and Seller misrepresentations and 

concealment discovered during escrow and after 

e.​ The Seller’s Agent and Seller misrepresented / concealed their working relationship 

in their “Broker Duties” disclosure as exposed by their own written admissions 3 
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weeks into escrow in violation of CIV 15721573 and/or 1709/1710. Buyers believed 

the seller’s Agent was separate some seller when voicing initial concerns about 

Seller fraud in escrow, not knowing they were telling the “fixer” for the transaction 

about their concerns who then went  on to commit “man in the middle” fraud by 

failing to deliver buyer concerns and documents to seller to sabotage transaction.  

f.​ The Seller’s Agent and Seller misrepresented / concealed  “as is” conditions in 

disclosure documents in a manner that gave rise to actual damages, and can 

currently be proven via verified documents. These failures to represent  are in 

violation of duties to honestly disclose in an “as is” sale supported by   Lingsch v. 

Savage, supra, 213 Cal. App. 2d at 742; and many other statutes and precedents.  

13.​Downstream facts related to Plaintiffs Complaint format and Pre-Litigation interactions.  

a.​ The Defendant had moved out of state 8 months prior to forming a contract It was 

unclear how much the Defendant knew about this inverted and incomplete 

representation process and the damage his brokers did to our mutual consent to 

contract   

b.​  The Plaintiffs complaint was written “like a book” to try to convey a full and 

complete notice to Defendant and his Attorney of facts Defendant may not have 

been aware of due to 1) his absence during the transaction and 2) his lack of 

professional experience buying homes and 3) the fact his purchase of the home 

was done from a Trust and thus a different experience that may have confused him.  

c.​ Paragraphs 38 through 48 of the complaint and many exhibits were provided with 

the original complaint for his education and that of any Attorney who might support 

him. That provided them with encouragement to turn on the brokers who misled him 

and procedurally destroyed our consent and transaction process. These same facts 

were presented in emails over 4 months of dialogue with the Defense Attorney and 

with this Defendant on the cc . Unfortunately, numerous attempts to get them to 

properly turn on the brokers was declined. That led to a need to modify the 
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complaint to focus exclusively on the Defendant’s frauds. Attempts to do that were 

refuted while illogical and unreasonable demands were made on plaintiffs for 

irrelevant allegations  and duplicative discovery for improperly formatted complaint 

paragraphs while omitting key facts in Causes of Action 1 and 2, and then while 

eventually conceded they did not  dispute conditions presented by Plaintiffs. .  

d.​ Absent any matters of law or fact they could hide behind, the Defendant and his 

Attorney created and successfully used  a “futility defense” to eventually drive us out 

of this  complaint and in search of another avenue for remedy 

14.​Thus this could not and can not be deemed a “Contract Dispute” or “Breach of Contract” 

(CIV 1549 - 1550), because, for all reasons stated prior.  it’s impossible to declare if a 

contract was ever formed at all, and if so, it’s difficult to partition that which was properly 

formed  from that which was not. 

15.​Thus, this was a Tort only dispute that was properly filed for fraudulent inducement of a 

contract inclusive of manipulation of the TDS and SPQ delivery process and the delivery of 

incomplete documents, as well as personal injury due to the extreme nature of the 

manipulation, all of which were and are properly defined as tort claims and subject to the 

“American Rule”.  

16.​Thus, the motion for Attorney Fee Shifting should be dismissed with no further 

consideration. 

.     

 

 

98 of 146 



 

1d)  The TDS and SPQ gave rise to Complaint (with images) 

 

The Transfer Disclosure Statement (TDS) and the Seller Property Questionnaire (SPQ) are 3 and 

4 page questionnaires intended to assist a real property seller with “representing”  all material facts 

and defects related to their property which might affect a real estate broker and buyer’s perception 

of value.  

 

The documents “should be” filled out by a seller before entering a Brokerage Agreement to sell,  

and certainly they must be filled out before the home is listed for sale so the Broker knows what 

he/she is marketing AND such that the broker is prepared to present the seller representations to 

the buyer for consideration when they are preparing an offer.  

 

The TDS and SPQ are  “statutory” disclosure documents introduced via CIV 1102 in 1985, and in 

theory, they were designed to reduce misrepresentation and misrepresentation related lawsuits.  

 

<< The rest of this page intentionally blank >> 
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The Transfer Disclosure Statement (TDS) 

The TDS states it contains "representations of the seller” on it. The TDS also states this 

information is a “disclosure and not meant to be a part of a contract between buyer and seller”. As 

you can imagine that later part could be confusing to a non-attorney, when you realize the 

documents identify what is for sale and if it works, like a “dishwasher” for example (shown in item 1 

below).  

​

 

The reference to “not being part of the contract” was intended to properly represent the role which 

representations play, which is a good faith disclosure system BEFORE a contract is formed and 

thus misrepresentations are Torts. Because a misrepresentation is not a “breach of contract” by 

default,  a misrepresentation would not give absolute right to rescission of an executed contract. 

For example, if someone bought a home thinking the roof didn’t leak due to representations, and 

they later found out it leaked,  they found out the seller knew,  but the remedy was only $5,000, the 

law did not want the harmed buyer to be able to rescind the entire contract for a $5,000 defect that 

could be remedied with money and a small civil action.  
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The Seller Property Questionnaire (SPQ) 

The SPQ is the same type of document as the TDS but it has more property specific questions 

than are found on the TDS. 
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TDS and SPQ Delivery Timing 

Any honest person given an understanding of what is contained in the TDS and SPQ should be 

able to  readily and easily admit the TDS and SPQ need to be given from the Selling Broker to a 

prospective  buyer BEFORE a buyer makes an offer on  a property. That just makes sense given 

they define what is being sold.   

 

Any “honest” attorney who is willing to admit publicly to what “representations” are and how they 

work when entering into any contract with an executory period  should be able to  readily and 

easily admit the same, although many have been unable to do that for several decades now, 

unfortunately.  

 

 

<< the rest of this page intentionally blank >> 
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An Introduction to Organized Crime -- Coldwell Banker Style…  

The following image is of a document that was obtained via Discovery in a dispute with Peter 

Whyte. Whytes is a 40 year Agent and he’s been a Coldwell Banker, Sales Trainer and Mentor for 

the past two decades or more.   Coldwell Banker was the Buyer sBrokerage, but when they 

engaged “for the buyer” they knew they would be paid “by the seller” (by this Defendant).  

​

​

The first line of PW000614 states, “ Disburse a copy of all fully executed documents as 

follows:  1 copy for  buyer -- 1 copy for listing Agent - 1 copy for Peter with copy of My Deal 

Input Sheet”  From that first line, along with a preceding page we are not showing at this time, we 

KNOW this document contains instructions for those Whyte Mentors and this document tells them 

how to  handle documents AFTER a buyer client of theirs has gotten a contract  accepted / ratified.  
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Further down PW000614  it states, “Ask Listing Agent to provide all Seller’s Disclosure for 

Buyer’s receipt at inspection including Seller Property Questionnaire and Transfer 

Disclosure Statement”  

 

This document proves Peter Whyte and Coldwell Banker instruct 

novice Coldwell Banker Agents to do the OPPOSITE of what any 

rational person and any “honest” Attorney knows should happen 

with the TDS and SPQ presentation.  

 

Peter Whyte is an unbelievable “evil” human being in our opinion, 

although he does not look it. ​

 

Peter Whyte, Coldwell Banker, Keller Wiliams and all other California Brokers have been “robbing 

Buyers” of their rights to Seller Representation Statements prior to bidding on properties and 

forming contracts, and there’s a chance he’s been doing this since 1985. 

 

But worse than “just robbing buyers” of their rights, Peter Whyte has  been actively engaging in 

and profiting from a state wide belief manipulation scheme to benefit himself , his corporate 

Employer , Coldwell Banker, and what is currently believed to be a very large entourage of rogue 

Agents and Brokers across the state, at the expense of young agent integrity and buyers who 

needed to trust him, their Agent, Coldwell Banker and the CA Brokerage Industry with one of the 

largest decisions of a lifetime.  One subsequent set of beneficiaries for this crime have been civil 

attorneys, such as Gorman.   They have gotten to make a   LOT of money resolving illogical 

disputes.  $145,000 in legal fees in this case is an example of that although it’s incomprehensible 

to understand how those could have gotten so high when the client didn’t dispute conditions and 

we only needed to discuss matters of law that could have been done in under 5 pages and those 
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which Gorman refused to discuss.  ​

​

.See Declaration 1 at  https://canary-v-forstein.bryancanary.com/fee-shifting for the full history of 

the hoax.  
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2) Plaintiffs 4 year experience in 3 page Summary 

1.​ In March 2021, Plaintiffs Holly Bowers and Bryan Canary attempted to engage in the 

purchase of real estate via brokerage in California 

2.​ Prior to finding a home to purchase they asked their Agent to provide all documents needed 

to contract AND those the seller would be filling out.  A review of documents revealed 

Clauses 14A, 14F, 10A7 and others seemed to be related to “unlawful contract” clauses 

with unlawful bias to sellers (who was also the only party paying for brokerage for both 

buyer and seller services).  

a.​ Plaintiffs noted the footer of page 10 of the contract indicated it was published and 

approved by “CAR” but not warranted to be legal for any given translation.   

b.​ Plaintiffs also recognize CAR , the California Association of Realtors as being the 

Brokers own professional lobby NOT the California Department of Real Estate (the 

CA DRE), the state oversight body.  

c.​ Thus, plaintiffs realized the Brokers had created unlawful and confusing contracts to 

protect themselves and their paying client. Plaintiffs voiced their concerns to their 

Coldwell Banker Agents. They were rebuffed while being told this was how business 

was done in California..  

3.​ Plaintiffs moved forward with their home search knowing if a seller was moral, the faulty 

contract clauses and the potential for a faulty consent process would be irrelevant.  

4.​ The plaintiffs found a home and sought to bid on it. They asked for all representations ./ 

disclosure documents the seller wanted to share. Seller’s Broker Keller Willams failed to 

provide seller disclosure documents with  representations of the seller on them. Coldwell 

Banker refused to demand those for plaintiff consideration.  

5.​ The brokers were acting in accord with Clause 14A and 10A7 which suggested the seller 

had no obligation to represent prior to acceptance of a contract.  

a.​ Clause 14A, 14F and 10A7 were written with faulty legal logic 
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b.​ This can be deemed a “commercial hoax” and it seems to have been in play since 

1985.with incalculable benefits to Sellers’ Brokerages, Attorneys and Sellers,  all at Buyers 

expense and loss of rights. .  

6.​ Plaintiffs had to “blind bid” on a  property for $895,000, obtain acceptance for a contract 

without any clear understanding of property condition outside their purview OR what 

personal property conveyed, and pay a deposit for the home  BEFORE being provided with 

seller representations of condition and fact .  

a.​ NOTE: Claims of Cancer Cures written on a box of Cracker Jacks have greater likelihood of 

being credible  than the CAR Contract, California Brokers, California Real Estate Attorneys, and 

the (horribly)  faulty instructions for contract consent.  

7.​ When the Seller’s Disclosure documents with representation were presented,, they were 

patently incomplete. Ten days prior, the Broker had allowed Forstein to pick and chose what 

he wanted to answer and what he wanted to sign,  contrary to law and case precedent.   

a.​ The documents were missing yes/no responses for seller knowledge of mold and 

property flooding.  

b.​ The documents were missing signatures.  

c.​ The documents were missing key statements by the Seller’s Agent.  

d.​ As it turned out, the Seller and his agent lied on a Broker Duties disclosure and 

there were about 50 other misrepresentations and omissions which  gave rise to 

non-disclosure damages discovered during escrow and after close of escrow. 

8.​ The Plaintiffs would never have submitted an offer with incomplete documents and they 

could never have imagined a Broker would deliver them incomplete, AFTER having already 

destroyed he consent process best characterized via CACI 4109 so easily.  

9.​ Plaintiffs were sent a demand from Seller in escrow to remove their condition contingency 

when his answers to mold and flooding were still blank.  The Italian mafia seems far easier 

to deal with.  

10.​Plaintiffs closed escrow knowing some fraud had transpired but nobody called it fraud.  
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11.​After close of escrow plaintiffs found concealed structural defects, concealed mold , 

concealed cat urine and other matters that were NOT discernible via numerous inspections 

in escrow. It was all professionally concealed by a Licensed Contractor and Licensed 

Painter.  

12.​Plaintiffs spent 3 years trying to find an attorney who could explain the CAR Contract or 

Fraud to induce a Contract in California. Over 80 Attorneys were contacted. None could 

explain the contract or the broker behavior from a legal perspective but none would take the 

case.   

13.​Eventually plaintiffs discovered Jue v Smister in the Salinas law library . They pushed back 

on the seller’s Attorney and he and his firm sought mal practice protection.That gave 

plaintiffs feeling they should try to file in Pro Se, knowing they were going to get clobbered 

in legal battles.  

14.​Plaintiffs filed 6 complaints in Pro Se against various partie that provided services for the 

Defendant as well as the defendant. They were all filed separate because the acts were 

separate and keeping them all separate was the only way they could hope to gain 

information about the attorneys and courts that explained how this transpired for 40 years 

(or gain any possible recovery).  

15.​Plaintiffs got destroyed 100 different ways by the Attorneys, the Clerk of court, the legal 

Examiner, the Judges and even the bailiffs, but they gained an education,  they learned 

how the complaint process worked (kind of), they gained facts to expose Coldwell Banker 

and Keller Wiliams,  and they learned the Defendant was NOT going to turn on the Brokers 

and he would go to the ends of the earth before being honest.  

16.​Plaintiffs dismissed the complaint against the Defendant so they could pursue other 

avenues for recovery based on information obtained in discovery.  Plaintiffs were well 

protected by the American Rule and/or CIV 1717(b)(2) even if gross mistakes were made in 

miscategorizing Tort Claims for fraud to induce a contract. Plaintiffs were preparing to file 

new complaints against Keller Williams when Attorney Ken Gorman came headhunting for 
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them with no legal or factual basis to do so, while misrepresenting CIV 1707(b)(2) and 

attempting to contort 14 ways just to get Torts to look like a contract dispute to start with.  

17.​Plaintiffs are done trying to use the courts to recover on this matter by themselves for now. 

This isn’t a viable system for recovery nor safe, given Gorman can act as he has with no 

oversight and seemingly no concern for discipling by those who should sanction him while 

considering loss of license.  
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3) Key email dialogue leading up to Discovery Delivery and false Motions 

12/9/2021 - Canary to Forstein & Gorman - Notice of Doc Production Concerns 
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12/9/2024 - Canary to Forstein & Gorman - Notice of Discovery Docs (800+ pages)  

 

Partial view… 
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12/10/2024 - Plaintiffs Deliver 800+ pages of docs via website 

Verified Discovery Answers 
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30+ Composite Documents (Comprehensive Damage Reports) - 600+ pages 
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Misrepresentation by TDS, SPQ, Seller’s AVID and other Frauds  - 50+ pages 
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Folder - DA Docs 

​

Folder - Quotes/Estimates 
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Folder - 30+ Composite Docs Folder - as PDF with date/time stamps  
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12/10/2024 -  Canary to Gorman - Notice of Admit Reqs w/o Case Specific Facts  
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12/11/2024 - Canary to Gorman - Notice of RICO Flow Charts 
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125 of 146 



 

Gorman and Kibel profiting at Tier 6 in the scheme​
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12/18/2024 - Gorman to  Canary - Gives until 1/3/2025 to comply w/ new complaints 

​

<Content omitted>​

 

Comment: Gorman gave us until 1/3/2025 to try to figure out if what he was complaining 

about now was proper and relevant,  but then just 5 days later he filed the motion to 

compel?​
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12/19/2024 - Gorman office to Canary -  delivers Form Interrogatories - Forstein does NOT 

contest property conditions (!?) 

 

 

In these, Forstein admits to conditions.  He simply refutes the representation process he engaged 

in was insufficient and suggest an As Is sale protects him.  

 

These responses contradict Gorman’s month’s long attempt to force facts related to discovery of 

conditions and existence of them that were duplicative because of his approach to his requests, via 

the use of the defective complaint he refused to allow to amend.  
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12/23/2024 - Gorman office to Canary - Motion to Compel, contrary to 12/18/2024 email 

indicating 1/3/2025 was “next due date” for docs 
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4) Attorney Gorman’s Motion to Compel - an insincere motion for insincere 

purposes 

 

On 12/10/2024 plaintiffs delivered an updated version of their discovery responses via website with 

over 800 pages of verified document, estimates for damages,  and images.  The responses were 

updated to attempt to satisfy Gorman, who was using our improperly formatted complaint to make 

what he knew to be irrelevant and duplicative discovery requests as part of a futility defense.  

 

On 12/10/2024 and 12/11/2024 Canary started to reveal to Gorman the facts he had collected from 

the Admit requested and the RICO Schematics he had established prior to and during teh 

engagement with Gorman. ​

 

On or around 12/19/2024 Gorman indicated he was still not pleased with plaintiffs response to 

discovery, and he provided them until 1/3/2025 to further comply.  ​

 

On 12/19/2024 Gorman’s office delivered defendant’s response to form interrogatories.  

1.​ It’s believed at this time Gorman had another person supporting Forstein’s response and he 

may have been surprised by the concession to conditions that undermined his futility 

strategy.  

2.​ On Page 17, paragraph 55, Forstein conceded all conditions plaintiffs were complaining 

about and he was simply going to rely on the contract’s stated options for disclosure to 

protect him.  

3.​ With this response, Gorman and Forstein exposed months of wasted dialogue between 

Plaintiffs and Gorman discussing how to properly prepare documents to prove conditions 

existed, and to explain discovery of those facts for over 30 defects and to document who 

was present for discovery and repairs, which are not needed for damage justification for 

misrepresentation per 3343. .  
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4.​ Thus, Months of time were wasted for nothing.  ​

 

On 12/23/2024 just 4 days after Forstein conceded to all conditions AND after Gorman had set a 

new date of 1/3/2025 to meet his (unnecessary and unreasonable) requests,  Gorman filed a 

massive Motion to Compel with 100’s and 100’s of pages of documents to attempt to divert from 

what was transpiring.  
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5) Attorney Gorman’s Motion for Legal Fees -  Misrepresentation of Law and Fact 

​

 

Page 7, Line 14 - Misrepresentation of Law related to CIV 1717(b)(2) 

On page 7 Line 14 of this Motion Defense Attorney Gorman patently misrepresents CIV 1717 by 

stating,  

 

“Per Civil Code section 1717, a dismissal without prejudice as to an action on a contract 

does not convey prevailing party status on the dismissed party for the causes of action for 

breach of contract.”  

 

Here, Gorman was referring to CIV 1717(b)(2) which he should have referenced specifically, and it 

is NOT limited to “without prejudice dismissals". CIV 1717(b)(2)  ACTUALLY READS… 

 

 “Where an action has been voluntarily dismissed or dismissed pursuant to a settlement of 

the case, there shall be no prevailing party for purposes of this section.”   

 

Attorney Ken Gorman intentionally attempted to blur “voluntary” into “without prejudice” to mislead 

the court.  

 

Page 7, Line 7 - Misrepresentation of Facts related to Motion to Compel and our Voluntary 

Dismissal 

On page 7, Line 7 of this Motion Defense Attorney Gorman patently misrepresented facts related 

to our Dismissal reasoning and purpose by stating,  

 

“Plaintiffs made it clear in communications surrounding the recent dismissals that they 
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were dismissing the case to moot the pending motions to compel and requests for 

sanctions and the recently filed motions for consolidation. They had not filed a substantive 

response to the motions to compel.” 

 

On 12/10/2021 Gorman and his client had been provided responses to discovery that included 

over 600 pages of fact statements and explicit identification of the location of partial or absent 

representations in the SPQ, along with sufficient responses to the requests.  

 

On 12/18/2024 Gorman indicated he was still not pleased with plaintiffs' response to discovery and 

he provided them until 1/3/2025 to further comply. He had nothing else to do but try to use CCP to 

get us out of the complaint.  

 

On 12/19/2021 as Gorman was trying to conjure up problems with our documents to create more 

delay and confusion,  a response from his client to form interrogatories was delivered that stated 

his client didn’t refute any conditions we had declared were defective, thus rendering 90% of the 

discovery issues and problems they had created mute as the only thing they were then disputed 

were facs of law.   

 

At this time it’s believed someone other than Gorman was helping Forstein with his response to 

interrogatories and Gorman was not aware he was going to admit to no continents with contention, 

which was all Gorman was focused on.    

 

Gorman was well aware we were dismissing this complaint with the intentions of refiling against his 

client and others, given neither he nor his client were willing to turn on the Brokers and CAR, the 

parties that created this problem for both of us.  
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This motion to compel was to distract and paralyze us during the time window we had to refile 

complaints ​

 

Page 12, bullet 15 - Motion for Statute Limits vs $145,000 in billing ? 

In this motion for Attorney Fees, on page 12, bullet 15, Gorman wrote,  

 

“Plaintiffs’ pleadings and the documents exchanged between the parties in 2021, and the 

reports provided by and to Plaintiffs before the close of escrow show that Plaintiffs’ claims 

were subject to summary judgment for missing the statute of limitations, which I was in the 

process of drafting when the dismissals were filed.” ​

 

QUESTION:  How did Gorman run up a $145,000 legal bill without first attempting a dismissal for 

statute concerns that were pointed out in the original complaint in Paragraphs 53 - 56  and why 

would he mention that now given it exposes his own potential fraud and/or incompetence?     
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5) Attorney Gorman and Kibel - Examples of “IN-CONCERT FRAUD” ​

 

Page 8 Para 9 - TDS/SPQ completed in good fath vs Mold & Flooding  unAnswered 

Gorman allowed Forstein to respond to Form Interrogatories in the following manner while he was 

in possession of numerous facts that patently refute his clients statement.   

 

Page 8, in paragraph 9, Forstain with Gorman support and approval states, “completed the SPQ … 

in good faith disclosing everything known to him “ 

 

 

The SPQ  was delivered with no answers for mold and flooding.  
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On 4/28/2021 a demand was sent for a completed SPQ, and it was ignored. None was ever 

delivered.  

 

​
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Two Neighbors attested to unmitigated water damage from a flooded ceiling 

 

Upon finding mold in the Laundry room, 

concealed behind new remodeling work, Plaintiffs 

asked neighbors who had been in property of 

knowledge of flooding and mold in that area….  

 
 

 

 

 

Two attestations from neighbors 

 

 

And Attorney Ken Gorman signed off on this Form Interrogatories answer with all facts 

presented here also in his possession at that time via verified documents.  This is in 

concert fraud.  
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Page 8 Para 9  && Page 10 Para 17c - “Pet Urine was Disclosed in the SPQ” 

Page 8, in paragraph 9, Forstain with Gorman support and approval states, “completed the SPQ … 

in good faith disclosing everything known to him “ 

 

On page 10, in paragraph 17c, Forstein stated, “pet urine was disclosed in the SPQ” 

 

According to Gorman and Forstein it is possible to disclose pet urine while selection “NO” to Pets 

on or in the property. ​

 

This was also true via “Paul Kibel”, Forstein’s first attorney.  
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Two Neighbors attested to Cat Urine 
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The Concealed Cat Urine was discovred 2 weeks after purchase when they couldn’t mitigate a 

“minor odor” prior to moving in and then discovered/ figured out that gallons upon gallons of 

enzyme cleaner had been used to flood the floor when they had to remove the hardwoods to 

remove the soaked subflor.  

 

 
 

 

And Attorney Ken Gorman signed off on this Form Interrogatories answer 

with all facts presented here also in his possession at that time via verified 

documents.  This is in concert fraud.  
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The following document was obtained via Attorney Ken Gorman and Discovery for Forstein.  

 

Forstein sent this to his wife and agent , when litigation concerns arose.  

 

 

No rational person would  come to the conclusion Forsteint properly disclosed Cat Urine.  

 

And Attorney Ken Gorman signed off on his Form Interrogatories answer stating he 

properly disclosed cat urine.  This is in concert fraud.  
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6) Attorney Gorman and Kibel - Example of use of Contract to try to Define Law 

Attorneys Ken Gorman and Paul Kibel have consistently attempted to use the CAR Contract to 

define law and process instead of using Statutes, Case precedents to show its  unlawful clauses. 

That IS the scheme in play by the Attorneys.  

 

On 4/22/2022, Forstein’s first Attorney Paul Kibel wrote:  

 

 

Claus 14F is an “unlawful clause” because no contract clause can dismiss actions for fraud to 

induce a contract, per CIV 1669 , CIV 1668,  Loughgrin v Superior Court and manny others.  
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Kibel went on to state, “ The Purchase Agreement does NOT provide you with a right to proceed 

with the sale (aware of such conditions or alleged problems with repairs performed) and then to 

seek nine months later (post-sale) to impose liability on the seller for such conditions or alleged 

inadequate repairs.” 

 

Kibel is correct by stating “the Purchase Agreement does NOT provide you with a right” ---  but 

when  Jue v Smiser, Bagdasarian v Gragnon and the CA State Bar support it (see exhibit A5 and 

A12 filed with original complaint). Does 

that qualify as fraud by an Officer of 

the Court or not?  

 

Can an Officer of the Court make such 

a statement that might induce their 

client to believe he has a legal defense 

when none is present? Is that 

“mal-practice” on his client with 3rd 

party effects?  Is that misleading the 

public about foundational contract law 

ethos that undermines the credibility of the entire legal system ? 

 

Attorney Gorman himself then admits to taking over the case when Paul Kibel “chose” to turn it 

over to him, with the same defenses.  

 

144 of 146 



 

7) Internet review reveals other Billing Deceit and abuse by Gorman 

https://www.lawyers.com/santa-cruz/california/j-kenneth-gorman-168925254-a/ 
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== SUMMARY == 

The motion should be dismissed.  

 

The Defense Attorney should be sanctioned for this motion and arguably for  his motion to compel 

if all facts are taken into consideration.  

 

Gorman has over 40 years experience and there were no legal or factual points to warrant this 

motion and his process for compelling admits and documents was done without sincerity. ​

​

This motion was an abuse of process for intimidation and paralyzation  purposes.  Allowing a 

seasoned attorney to do this to community members in Pro Se  who entered into litigation with a 

sincere desire for equitable remedy and termination of predatory professional practices that were 

funded by the seller and for his benefit,  is like allowing someone to take a free “head shot” from 50 

yards away that could maim someone for life, or worse, with no legal or factual basis. Many rules 

of war are safer than this. 

 

The Plaintiffs declare under penalty of perjury under the Laws of California that they believe 

the forgoing is true and correct as of 3/23/2024.  ​

 

Respectfully Submitted, ​

 

​
Bryan Canary - Co Buyer 
12 Bayview Road 
Castroville CA 95012 
bryan@bryancanary.com  
443-831-2978 
Pro-Se Representation by Requirement 

​
Holly Bowers - Co Buyer 
12 Bayview Road 
Castroville CA 95012 
Pro-Se Representation by Requirement 
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