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Abstract

Federal and state courts at all levels recognize a presumption of public access to judicial records.
All courts at all levels in both systems appear to recognize that presumption at common law.
Many courts, but by no means all, view the underpinning of the presumption as the United
States Constitution. The United States Supreme Court, for one, has not addressed whether there
is a foundation for the presumption in the Constitution.

Courts which recognize a constitutional basis for the presumption of public access to
judicial records usually point to the decision in Nixon v. Warner Communic's, Inc., 435 U.S. 589
(1976) as the source. However, the Court said that it granted certiorari in that case to review the
holding "that the common-law right of access to judicial records" required a federal district court
to release tapes admitted into evidence in the criminal trial of President Nixon's former advisers.
Although issues of First Amendment access by the press to a criminal trial, and Sixth
Amendment guarantees of public access to attend criminal trials were raised in that case, there
was no issue before the Court of a constitutional right of public access to judicial records.

The presumption has since reached other courts for consideration but it has not been
considered by the Supreme Court. To the extent that such a presumption is required by the
Constitution, it will impose a higher burden on the party seeking to prevent disclosure than does
the common-law presumption.

The purpose of this article is two-fold: first, to explore the reasoning given by courts
which have found a constitutional basis for the presumption and, second, to examine reasons to
recognize a constitutional foundation for the public to access judicial records.
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