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DANH MUC CONG TRINH NGHIEN CUU
PHAN MO PAU
1. Tinh cap thiét ciia luin 4n

Ké tir thoi diém m¢ thira ké, nhitng nguoi thira ké (NTK) c6 cac quyén va

nghia vu vé tai san do nguoi chét dé lai.! Nghia vu veé tai san do nguoi chét dé lai

' Piéu 614 BLDS nam 2015.



dugc xdy dung trén nén tang cuia nghia vu ndi chung.? V& nguyén tac, c6 nhiing
nghia vu v€ tai san s€ khong duong nhién cham dut, boi 1€ s€ rat nguy hi€ém cho xa
héi. Diéu gi s€ xay ra néu ho xac 1ap mot giao dich dan sy nhu vay tién cua cac td

chtrc tin dung va sau do ho tu tu.

Thuc tién xét xir cho théy cac vu viéc chu ng khoi kién yéu cAu NTK thuc
hién nghia vu tai san do ngudi chét dé lai chiém ty 1& dang ké va thudng c6 mirc do
phtc tap cao. Tinh chat phirc tap ndy xudt phat tir sy giao thoa gitta nhiéu nhom
quan hé phéap 1y: quan hé nghia vu vé tai san ctia nguoi chét, quan hé thira ké, quan
hé gitta NTK v&i1 bén tht ba, cling nhu viéc xac dinh pham vi thyc hién nghia vu
cia NTK. Trong qué trinh giai quyét, xuit phat tir nhiéu nguyén nhan da dan dén
tinh trang ap dung phap luat khong dong nhat giita cac Toa an. Chinh sy thiéu thong
nhat nay di va dang tao nén do vénh dang ké trong viéc bao dam sy can bing vé
quyén va loi ich hop phap giita NTK véi cac chii ng va cac chu thé lién quan. Két
qua nghién ciru s& tao co s cho viée dé xuat hoan thién phap luat theo hudng bao
dam sy can bang loi ich giita cac chu thé trong quan hé nghia vy vé tai san do nguoi
chét dé lai. Nhiém vu do, s& duoc giai quyét trong dé tai luan an tién si “Nghia vu

vé tdi sin do nguoi chét dé lai theo phdp ludt Viét Nam”.
2. Muc tiéu va nhiém vu nghién ctru

Luan an hudng t4i 1am sang to cac khia canh 1y luan va thuc tién nghia vu vé
tai san do nguoi chét dé lai theo phap luat Viét Nam thong qua phan tich va danh
gia thuc trang phap luat ciing nhu thue tién 4p dung. Trén co s¢ két qua nghién ciru,
Luan an dé xuat cac kién nghi cu thé nham hoan thién cac quy dinh cta phap luat
Viét Nam lién quan dén nghia vu vé tai san do nguoi chét dé lai hudng toi bao dam

su can bang quyén, loi ich hop phap gitta NTK va cac chi thé c¢6 lién quan.

Pé dat duoc muc dich nghién ctru, luan an thyc hién nhirng nhi¢ém vu nghién

cu thé, ciing 1a khung phan tich cta luin 4n nhu sau:

2 Pidu 274 BLDS nam 2015.



Thir nhat, luan an khao cuu tong quan cac cong trinh nghién clru trong va
ngoai nudc cd lién quan dén dé tai nham danh gia két qua, gia tri khoa hoc cua céac
cong trinh da cong bo, qua dd xéc dinh cac van dé can tiép tuc lam rd trong Luédn
an.

Thir hai, luan an lam ro cac van dé ly luan chung lién quan dén nghia vu vé

tai san do nguoi chét dé lai.

Thi ba, trén co s& cac van dé 1y luan da phan tich, Luan an phan tich va danh
gia vé thyc trang phap luat va ap dung phéap luat lién quan dén van dé xac dinh
nghia vu vé tai san va th ty wu tién (TTUT) thanh toan, thuc hién nghia vu vé tai
san do nguoi chét dé lai. Trén co s& d6, Luén an chira nhiing bét cap cu thé tao nén
su mét cin bang loi ich gitta cac chu thé trong quan hé nghia vu vé tai san do ngudi
chét dé lai. T d6, Luén an dua ra mot sd kién nghi tuong img voi cac bat cap. Mot
s6 dé xuat duoc trinh bay trong luan an ¢ tham khao kinh nghiém ctia mot s6 qudc
gia trén thé gi6i.

3. P6i twong va pham vi nghién ctru

Déi tuong nghién ctru cia luan 4n 1a cac quy dinh cta phap luat diéu chinh

nghia vu vé tai san do nguoi chét dé lai.
Pham vi nghién curu:

Ve ngi dung: Ché dinh vé thira ké bdo ham nhi€u ndi dung khic nhau, Luén
an chi nghién ctru v€ céc van dé lién quan dén nghia vu vé tai san do nguoi chét de

lai.

Vé khong gian: Luan an phan tich cic quy dinh cia phap luat Viét Nam vé cac

van dé lién quan dén nghia vu vé tai sdn do nguodi chét dé lai.
Ve thoi gian: Luan an dugc lay moc tir nam 2015 dén nay.
4. Piém méi khoa hoc ciia ludn an

Thir nhét, Luan 4n 1a coéng trinh nghién ctru c6 tinh hé thong lién quan dén

nghia vu ve tai san do nguoi chét de lai.



Thir hai, Luan 4n xay dyung cac giai phap hoan thién phap luat vé nghia vy vé

tai san do nguoi chét dé lai.
5.'Y nghia khoa hoc va thue tién ciia luin an
Két qua nghién ctru cia luan an c¢6 y nghia khoa hoc va thyc tién nhu sau:

Thir nhdt, vé y nghia khoa hoc Ludn 4n gop phan lam phong pht thém 1y luin

vé nghia vu tai san do ngudi chét dé lai trong hé thong phép luat Viét Nam.

Thir hai, vé ¥ nghia thyc tién: Luan an c6 ¥ nghia thuc tién sau sic khi gop
phan bo sung va hoan thién nhan thire khoa hoc vé nghia vu tai san do nguoi chét dé
lai, thong qua viéc tiép can mQt cach toan di¢n, khach quan va c6 hé théng.

6. Cau hoi nghién ciru

bé dat duge muc tiéu nghién ctru cua luan an, cau hoi téng quat dugc dat ra la:
Khung phdp 1y hién hanh quy dinh nghia vu vé tdi san do nguoi chét dé lai can
dwoc hoan thién nhw thé nao dé bao dam cdn bang quyén, loi ich gitta NTK va cdc

chii thé khac?

Gid thuyét nghién ciru tong quat: Trong thyc tién ap dung, viéc giai quyét
tranh chap lién quan dén nghia vy vé tai san do ngudi chét dé lai van con gip nhiéu
vuéng méc, xuat phat mot phan tir quy dinh chua day da hodc chwa thong nhat
trong cach hiéu va van dung phép luat, din dén nguy co anh huong dén quyén va loi
ich hop phap ctiia NTK va cac chu thé co quyén lién quan.

Tir cau hoi khai quat nay, mot sé cau hoi nghién ciru duge dit ra dé giai quyét
cac van dé lién quan nhu sau:

Ciu héi nghién civu thiv nhit: Co sé khoa hoc nao cho viéc hoan thién quy
dinh phdp ludt vé nghia vu tdi san do ngwoi chét dé lai?

Gid thuyét nghién ciru: Tlr muc tidu cAn bang loi ich giita NTK va céc chii thé
khac, luan an hé théng hoa co s¢ 1y luan ctia nghia vy vé tai san do nguoi chét dé lai

nhin tir cac goc d6 khac nhau. Cac van dé 1y luan dugc trinh bay trong luan 4n 1am



16 khai niém, dic diém, phan loai, qua trinh phat trién cua phép luat Viét Nam lién

quan.

Cdu hoi nghién cvwu thir hai: Viéc xdc dinh nghia vu vé tai san do nguoi chét
dé lai va xdc ldgp TTUT thanh todn nhir thé ndo dé bao dam sw can bang quyén, lgi

ich gitta NTK va cdc chii thé khac ?

Gid thuyét nghién ciru: Néu phéap luat quy dinh mot cach rd rang, day du va co
tinh hé thé)ng vé viéc xac dinh céc nghia vy vé tai san do nguoi chét dé lai, dé)ng
thoi thiét 1ap nguyén tic wu tién thanh toan cu thé, thi s& gop phan bao dam sy can

bang gitta quyén loi ciia NTK va cac chu thé khac.

Cdu hoi nghién ciru thir ba: Thuc hién nghia vu v€ tai san do nguoi chét dé

lai nhu thé nao dé bdo ddm can bang quyén, loi ich gitta NTK va cdc chii thé khdc?

Gid thuyét nghién ciru: Thyuc hién nghia vu vé tai san do nguoi chét dé lai 1a
mot hoat dong phuc tap, doi hoi phai can bang quyén loi ctia NTK va cac chil thé ¢6
quyén d6i véi di san.

7. Phwong phap nghién ciru

Thir nhdt, phwong phdp phan tich, tong hop vin ban quy pham phép ludt

Thir hai, phuwong phap so sanh ludt hoc

Thur ba, phwong phap lich su

Thur tw, phwong phap binh lugn ban an

8. Két cau ciia luin 4n

Ngoai muc lyc, phan mé dau, két luan va tai liéu tham khao, Luan an goém 4

chuong:
Chuong 1. Téng quan tinh hinh nghién ctru va 1y thuyét nghién ctru
Chuong 2: Ly luan vé chung vé nghia vu tai san do ngudi chét dé lai

Chuong 3. Xac dinh nghia vu vé tai san do ngudi chét dé lai va TTUT thanh

toan



Chuong 4. Chu thé va pham vi thuc hién nghia vu vé tai san do nguoi chét @é

lai dé lai



CHUONG 1
TONG QUAN TINH HINH NGHIEN CUU VA LY THUYET NGHIEN CUU

1.1. Téng quan tinh hinh nghién ciru nghia vu vé tai san do ngudi chét

dé lai
1.1.1. Tinh hinh nghién cvwu trong nuwéc

1.1.1.1. Cdc cong trinh nghién civu Iy ludn chung quy dinh nghia vu vé

tai san do nguoi chét dé lai

(i) Sach chuyén khao “Ludt thiva ké Viét Nam” cua tac gia Phung Trung Tap,
Nha xuat ban Ha Noi, 2008.

(ii) Luan an tién si “Thira ké theo phdp ludt theo BLDS nuéc Cong hoa xd héi
chu nghia Viét Nam 2015 cua tac gia Pang Thu Ha, Hoc vién Khoa hoc xa hoi,
nam 2019.

(iii) Luan an tién si “Phdp ludt thira ké thoi ky nha Lé, nha Nguyén va sw vin
dung trong hodan thién phdp ludt & Viét Nam” cua tac gia Ho Thi Van Anh, Hoc
vién Chinh trj quoc gia Thanh phé H6 Chi Minh, nam 2017.

(iv) Bai viét: “Quy dinh vé di san dung vao viéc thd clng trong phép luat dan
su cua Viét Nam qua cac thoi ky” cua tac gida Lé Quang Hau dugc dang tai chuyén
muc “Nghién citu - Trao déi” trén cong thoéng tin dién tr chinh thuc cua B6 Tu
phép Viét Nam®.

(v) Séch chuyén khdo cua tac gia Phung Trung Tap lam chu bién “Phap luat
thira ké ¢ Viét Nam- Nhdn thire va dp dung” Nha xuit ban Chinh tri qudc gia su
that, Ha Noi, nam 2022.

3 Lé Quang Hau, “Quy dinh vé& di san ding vao viéc thd cling trong phép luat dan su cua Viét Nam qua cac
thoi ky”, Chuyén muc “Nghién cuu - Trao doi”, 2014,
j intuc/P hi -doi.aspx?ItemID=1740, truy cap ngay 23/4/2025.



https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=1740

1.1.1.2. Cdc cong trinh nghién cieu xdc dinh nghia vu vé tai san do nguoi

chét dé lai va thir tw wu tién thanh todn

(i) “Phdp ludt vé thira ké va thuc tién giai quyét tranh chdp” 14 cubn sach cua

nhom tac gia Pham Vin Tuyét va Lé Kim Giang.

(ii) Bai viét cia Huynh Thi Nam Hai- Lé Trung Hiéu voi chu d& “Nghia vu
cap dwéng giita cdc thanh vién trong gia dinh theo quy dinh ciia Phdp va mét vai

kinh nghiém cho Viét Nam " dang tai trén TAND dién t0*.

(iii) Bai bao “Nhitng nguyén tic can bdn vé thanh todn di san trong BLDS”
ctia tac gia Tran Thi Hué, Tap chi Luat hoc s6 2/2005.

(iv) Bai tap chi “Mot s6 tdc déng ciia phdp ludt vé thira ké téi hoat ddng ngdn
hang” cta nhém tac gia Nguyén Van Minh- Bui Puc Giang , Tap chi ngan hang sb
12/2020- chuyén muc Nghién ctru- trao doi’.

(v) “Di san thira ké trong phap ludt dan su Viét Nam” 1a luan an tién si cta
Tran Thi Hué bao vé tai Truong Pai hoc Luat Ha N1 nam 2007.

1.1.1.3. Nhom cong trinh nghién ciru vé chii thé va pham vi thyc hién
nghia vu vé tai san do nguoi chét dé lai

(i) Bai dang trén tap chi TAND dién t voi tua “Phdi tuyén ré di san dé lai
trong ban an va xdc dinh TTUT thanh toan” cia nhom tac gia Nguyén Ngoc Tham
va Duong Thi Chién®.

(1) “Xdc dinh gia tri phdn di san khi xét xir cdc vu an vé thuc hién nghia vu vé

tai san do nguoi chét dé lai” cla tac gia Luu Chi TAm- Pham Thi Thuy phan tich

4 Huynh Thi Nam Hai- Lé Trung Hiéu “nghia vu cAp dudng giita cac thanh vién trong gia dinh theo quy dinh
cia Phap va mét vai kinh nghiém cho Vié¢t Nam”, Tgp chi TAND dién tu,
https://tapchitoaan.vn/nghia-vu-cap-duong-giua-cac-thanh-vien-trong-gia-dinh-theo-quy-dinh-cua-pha
ot-vai-kinh-nghiem-cho-viet-nam, truy cap ngay 20/3/2023.

5 Nguyén Vian Minh- Bui Duc Giang, “M0t s0 tac dong cua phap luat vé thira ké téi hoat dong ngan hang”,
Tap chi  ngdn hang sO 12/2020- chuyén muc Nghién clru- trao doi,
https://tapchinganhang.gov.vn/mot-so-tac-dong-cua-phap-luat-ve-thua-ke-toi-hoat-dong-ngan-hang.htm, truy
cap ngay 17/7/2023.

6 Nguyén Ngoc Tham- Duwong Thi Chién, “Phai tuyén rd di san dé lai trong BA va xac dinh TTUT thanh

toan”, Tap chi Toa an nhdn dién tir,
htt s.//ta chitoaan.vn/phai-tuyen-ro-di-san-de-lai-trong-ban-an-va-xac-dinh-thu-tu-uu-tien-thanh-toan9208.ht

ml, ngay truy cép 05/9/2023.


https://tapchitoaan.vn/phai-tuyen-ro-di-san-de-lai-trong-ban-an-va-xac-dinh-thu-tu-uu-tien-thanh-toan9208.html
https://tapchitoaan.vn/phai-tuyen-ro-di-san-de-lai-trong-ban-an-va-xac-dinh-thu-tu-uu-tien-thanh-toan9208.html
https://tapchinganhang.gov.vn/mot-so-tac-dong-cua-phap-luat-ve-thua-ke-toi-hoat-dong-ngan-hang.htm
https://tapchitoaan.vn/nghia-vu-cap-duong-giua-cac-thanh-vien-trong-gia-dinh-theo-quy-dinh-cua-phap-va-mot-vai-kinh-nghiem-cho-viet-nam
https://tapchitoaan.vn/nghia-vu-cap-duong-giua-cac-thanh-vien-trong-gia-dinh-theo-quy-dinh-cua-phap-va-mot-vai-kinh-nghiem-cho-viet-nam

thong qua bai nghién ctru “Thuc tién xét x{r cdc vu 4n thuc hién nghia vu vé tai san
do nguoi chét dé lai - Bé xuat kién nghi” ciia nhom tac gid Truong Huynh Hai,

Trwong Minh Chién’.

(111) Bai viet “Thuc tién xét xu cdc vu an vé thyuc hién nghia vu vé tai san do
nguoi chét dé lai - Pé xuat va kien nghi” cia nhom tac gia Truong Huynh Hai va

Truong Minh Chién, Tap chi TAND dién tir.®

(iv) “Khong can dinh gia tai san tai thoi diém xét xur doi voi vu an tranh chdp
thuc hién nghia vu vé tai san do nguoi chet dé lgi” 1a bai viét ciia nhém tac gia

Chau Thanh Quyén va Nguyén Xuan Thanh ding trén Tap chi TAND dién ti°.

(v) Bai tap chi ddng tai trén Tap chi TAND dién tir nim 2019 v&i tua dé&: “Mot

s6 khiic mdc vé phdp ludt thira ké” cua tac gia Nguyén Quang Loc'

(vi) Bai tap chi “M¢t sé vdn dé vé thiee hién nghia vu lién ddi khi c6 nguoi
trong nhitng ngudi cé nghia vu chét theo quy dinh ciia BLDS ndam 2015 ctia nhdm
tac gia Nguyén Hai Bang, Tran Hiru Hiéu va Dao Thi Dao, Tap chi TAND dién tir,
nam 2022".

(vii) Bai viét “Chui thé thuc hién nghia vu vé tai san do nguoi chét dé lai theo
quy dinh BLDS nam 2015” cta tac gia Nguyén Thi Phuong, Tap chi dan cha phap
luat, 2023.

7 Luu Chi Tam- Pham Thi Thuy ,“Xac dinh gia tri phan di san khi xét xtr cdc vu an vé thuc hién nghia vy vé
tai san do nguoi chét aé lai”, Tap chi TAND dién tik,
https://tapchitoaan.vn/xac-dinh-gia-tri-phan-di-san-khi-xet-xu-cac-vu-an-ve-thuc-hien-nghia-vu-tai-san-do-n

guoi-chet-de-1ai9223 html, truy cép ngay 06/9/2023. ) i

§ Truong Huynl} Hai - Truong Minh (;hién, “Thyc tien xét xur cac vy an ve thuc hién nghia vu \(é tai san 510

ngudi chét dé lai lai - D& xuat va kién nghi” Tgp chi TAND dién tr, Trao doi y kién,
g g p y

80%93-de-xuat-va-kien-nghi9182 .html, truy cap ngay 31/8/2023.
° Chau Thanh Quyén - Nguyeén Xuan Thanh, “Khong can dinh gid tai san tai thoi diém xét xir doi v6i vu én
tranh chap thyc hién nghia vy vé€ tai san do nguoi chét d€ lai”, Tap chi TAND dién tir, Trao d6i y kién,

-thuc-hien-n

https://ta chltoaan vn/khong-can-dinh-gia-tai-san-tai-thoi-diem-xet-xu-doi-voi-vu-an-tranh-cha
i i i html, truy cap ngay 31/8/2023.

Nguyen Quang Loc, “Mot s6 khic mic vé phap luat thia ké”, Tap chi TAND dién ti,
https:/tapchitoaan.vn/mot-so-van-de-khuc-mac-ve-phap-luat-thua-ke, truy cap ngay 15/5/2023.

"' Nguyén Hai Bang- Tran Hiru Hiéu- Dao Thi Dao, “Mot s6 van dé vé thuc hién nghia vu lién di khi c6
ngudi trong nhitng ngudi c6 nghia vu chét theo quy dinh cua BLDS nadm 20157, Tap chi TAND dién tu,
https://tapchitoaan.vn/mot-so-van-de-ve-thuc-hien-nghia-vu-lien-doi-khi-co-nguoi-trong-nhung-nguoi-co-n

hia-vu-chet-theo-quy-dinh-cua-blds-20156180.html, ngay truy cap 06/4/2023.


https://tapchitoaan.vn/mot-so-van-de-ve-thuc-hien-nghia-vu-lien-doi-khi-co-nguoi-trong-nhung-nguoi-co-nghia-vu-chet-theo-quy-dinh-cua-blds-20156180.html
https://tapchitoaan.vn/mot-so-van-de-ve-thuc-hien-nghia-vu-lien-doi-khi-co-nguoi-trong-nhung-nguoi-co-nghia-vu-chet-theo-quy-dinh-cua-blds-20156180.html
https://tapchitoaan.vn/mot-so-van-de-khuc-mac-ve-phap-luat-thua-ke
https://tapchitoaan.vn/khong-can-dinh-gia-tai-san-tai-thoi-diem-xet-xu-doi-voi-vu-an-tranh-chap-thuc-hien-nghia-vu-ve-tai-san-do-nguoi-chet-de-lai9187.html
https://tapchitoaan.vn/khong-can-dinh-gia-tai-san-tai-thoi-diem-xet-xu-doi-voi-vu-an-tranh-chap-thuc-hien-nghia-vu-ve-tai-san-do-nguoi-chet-de-lai9187.html
https://tapchitoaan.vn/thuc-tien-xet-xu-cac-vu-an-ve-thuc-hien-nghia-vu-tai-san-do-nguoi-chet-de-lai-%E2%80%93-de-xuat-va-kien-nghi9182.html
https://tapchitoaan.vn/thuc-tien-xet-xu-cac-vu-an-ve-thuc-hien-nghia-vu-tai-san-do-nguoi-chet-de-lai-%E2%80%93-de-xuat-va-kien-nghi9182.html
https://tapchitoaan.vn/xac-dinh-gia-tri-phan-di-san-khi-xet-xu-cac-vu-an-ve-thuc-hien-nghia-vu-tai-san-do-nguoi-chet-de-lai9223.html
https://tapchitoaan.vn/xac-dinh-gia-tri-phan-di-san-khi-xet-xu-cac-vu-an-ve-thuc-hien-nghia-vu-tai-san-do-nguoi-chet-de-lai9223.html

(viii) Bai viét “Quyén ciia NTK doi véi nghia vu tai san do nguwoi chét dé lai -
Duéi goc do so sanh Bo ludt Dan sw Phdap” cla tac gia Nguyén Thi Phuong duoc

dang trong Tap chi Dan chul va Phap luat s6 424, thang 3/2025.
1.1.2. Tinh hinh nghién ciru ngoai nuéc

1.1.2.1. Cdc céng trinh nghién ciru 1y ludgn chung nghia vu vé tai san do

nguoi chét dé lai

(i) Tai lidu cua Herbert Lionel Adolphus Hart c6 tiéu dé “Are There Any
Natural Rights?” (Tam dich: C6 t6n tai quyén tu nhién khong?) duoc ding trong
Philosophical Review sd 64, nim 1955.

(i) Tai ligu “Oeuvres de Pothier, Contenant les Traites du Droit Francais”
(Tam dich: Tdc phdam ciia Pothier, bao gom cdc Piéu wéc vé ludt phdp Phdp) cua

Robert J. Pothier va M. Dupin, xuét ban bai Bechet Aine, Paris.

(ii1)) Tai liu “Le deces du chef d’entreprise individuelle en difficultés
économiques et financieres” (Tam dich: Sy qua doi cua chu doanh nghiép tu nhan

trong tinh trang kho khan vé kinh té va tai chinh) ciia tac gia Charléne Thary'?.

(iv) Bai phan tich vé van d& “What Should Inheritance Law Be? Reparations
and Intergenerational Wealth Transfers” (Tam dich: Luat thtra ké nén lam nhu thé
nao? Boi thudng va chuyén giao tai san giita cac thé hé) cua tac gia Alfred L.

Brophy, Law and Literature®.

(v) Bai bao “Construction and effect of will provisions expressly relating to
the burden of estate or inheritance taxes” (Tam dich: CAu trac va hiéu luc cia cac
diéu khoan trong di chuc lién quan rd rang dén ganh ning tai san hodc thué thira

ké), Bai bao cdo Luat Hoa Ky nim 1976 duoc thay thé mot phan nim 1998,

12" Charléne Thary (2015), “Le décés du chef d’entreprise individuelle en difficultés économiques et
financiéres”, Gestion et management, dumas-01329341, https://dumas.ccsd.cnrs.fr/dumas-01329341, truy cép
ngay 30/8/2023.

13 Alfred L.Brophy, “What Should Inheritance Law Be? Reparations and Intergenerational Wealth Transfers ”,
Law and Literature, Vol. 20, No. 2 (Summer 2008), Published by: Taylor & Francis, Ltd. on behalf of the
Cardozo School of Law, tr. 197-211, _https://www.jstor.org/stable/10.1525/1al.2008.20.2.197, truy cép
30/8/2023.

'Y Maurice T. Brunner, LL.B , “Construction and effect of will provisions expressly relating to the burden of
estate or inheritance taxes”, American Law Reports, ALR3d, 69 A.L.R.3d 122, 1976, Superseded in Part by



https://1.next.westlaw.com/Document/Ie3b1fe65204b11daae07c3c8038c14f1/View/FullText.html?originationContext=docHeader&contextData=(sc.Recommended)&transitionType=Document&needToInjectTerms=False&docSource=6f006d3e83224d43bc4c0c00bf582a04&ppcid=69c30ca9fe9249318e7c4790c5803265
https://1.next.westlaw.com/Document/Ie3b1fe65204b11daae07c3c8038c14f1/View/FullText.html?originationContext=docHeader&contextData=(sc.Recommended)&transitionType=Document&needToInjectTerms=False&docSource=6f006d3e83224d43bc4c0c00bf582a04&ppcid=69c30ca9fe9249318e7c4790c5803265
https://dumas.ccsd.cnrs.fr/dumas-01329341

(vi) Cudn sach “Droit civil - Les successions, les libéralités” (Tam dich: Luat
Dan sy - Di san va cac hanh vi tdng cho) cua Christian Jubault, 4n ban tha hai (2e

édition), xuét ban boi Montchrestien, Paris, 2010.

1.1.2.2. Cdc cong trinh nghién ciru vé xdc dinh va thir tw wu tién thanh

toan cdc nghia vu vé tai san do nguoi chét de lai

(1) Noi dung “Debts of estate as charge against devises and bequests,
generally” (Tam dich: No cua di san dugc coi 1a khoan phai khau trir vao phan di
san d¢é lai theo di chuc (bat dong san va dong san), noi chung.) dugc phan tich muc
3. Debts of Estate as Charge Against Devises and Bequests, chuong VI. Bequests
and Devises, cua nhom tac gid Stephanie A.Giggetts, JD; Tammy E. Hinshaw,
JD; Theodore Wyman, JD; va Lisa A. Zakolski, JD, Texas Jurisprudence'.

(i1) Noi dung “Charges Preferred Over Federal Claims” (Tam dich: Cac
khodn no wu tién hon so véi yéu cdu ciia Lién bang) duge phan tich trong bo tai liéu
“Casey Federal Tax Practice A Treatise of the Laws and Procedures Governing the
Assessment and Litigation of Federal Tax Liabilities” dang tai trén co s& dir licu

Thomson Reuters ctia Hoa Kvy'.

(iii) Cudn sach “Contenant les Traites du Droit Francais” (Tam dich: Chira
dung cdac chuyén khdao vé ludt Phdp) cia nhom tac gia Pothier, Robert J., and M.

Dupin xuat ban tai Paris boi Bechet Aine, nim 1825.

Construction and application of "pay-all-taxes" provision in will, as including liability of nontestamentary
property for inheritance and estate taxes, 56 A.L.R.5th 133, February 24, 1998. Thomson Reuters Westlaw
classic.

15 Stephanie A. Giggetts, JD -Tammy E. Hinshaw, JD- Theodore Wyman, JD- Lisa A. Zakolski, JD, “Debts
of estate as charge against devises and bequests, generally”, Texas Jurisprudence , 2023, 74 Tex. Jur. 3d Wills
§ 274.

' Thomson Reuters, “Casey Federal Tax Practice A Treatise of the Laws and Procedures Governing the
Assessment and Litigation of Federal Tax Liabilities”,
https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigatio
nPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1 %3Fppcid%3D4
1e5577b36146bfb8b81bead4ec040f%26fragmentldentifier%3DIba3417cbbec9711d98e6791das5456d83¢%26s
tartIndex%3D1%26contextData%3D%2528sc.Search%2529%26transition Tvpe%3DRecommendedDocumen
titem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782¢7d0375&list=ANALYTICAL &ra
nk=1&sessionScopeld=20b468bac740bcec3c76055b5cee6dbSc6cb4584¢37b971472bdb69dfb3dec3e&ppeid
=4d1e5577b36146bfb8b8 1bead4ec040f&originationContext=recommended%2CRRA2&transitionType=Rec
ommendedDocumentltem&contextData=%28sc.Search%?29, truy cap ngay 08/8/2023.


https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1f95c0%3Fppcid%3D4d1e5577b36146bfb8b81bead4ec040f%26fragmentIdentifier%3DIba3417cbbc9711d98e6791da5456d83e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DRecommendedDocumentItem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782c7d0375&list=ANALYTICAL&rank=1&sessionScopeId=20b468bac740bcec3c76055b5cee6db5c6cb4584c37b971472bdb69dfb3dcc3e&ppcid=4d1e5577b36146bfb8b81bead4ec040f&originationContext=recommended%2CRRA2&transitionType=RecommendedDocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1f95c0%3Fppcid%3D4d1e5577b36146bfb8b81bead4ec040f%26fragmentIdentifier%3DIba3417cbbc9711d98e6791da5456d83e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DRecommendedDocumentItem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782c7d0375&list=ANALYTICAL&rank=1&sessionScopeId=20b468bac740bcec3c76055b5cee6db5c6cb4584c37b971472bdb69dfb3dcc3e&ppcid=4d1e5577b36146bfb8b81bead4ec040f&originationContext=recommended%2CRRA2&transitionType=RecommendedDocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1f95c0%3Fppcid%3D4d1e5577b36146bfb8b81bead4ec040f%26fragmentIdentifier%3DIba3417cbbc9711d98e6791da5456d83e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DRecommendedDocumentItem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782c7d0375&list=ANALYTICAL&rank=1&sessionScopeId=20b468bac740bcec3c76055b5cee6db5c6cb4584c37b971472bdb69dfb3dcc3e&ppcid=4d1e5577b36146bfb8b81bead4ec040f&originationContext=recommended%2CRRA2&transitionType=RecommendedDocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1f95c0%3Fppcid%3D4d1e5577b36146bfb8b81bead4ec040f%26fragmentIdentifier%3DIba3417cbbc9711d98e6791da5456d83e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DRecommendedDocumentItem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782c7d0375&list=ANALYTICAL&rank=1&sessionScopeId=20b468bac740bcec3c76055b5cee6db5c6cb4584c37b971472bdb69dfb3dcc3e&ppcid=4d1e5577b36146bfb8b81bead4ec040f&originationContext=recommended%2CRRA2&transitionType=RecommendedDocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1f95c0%3Fppcid%3D4d1e5577b36146bfb8b81bead4ec040f%26fragmentIdentifier%3DIba3417cbbc9711d98e6791da5456d83e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DRecommendedDocumentItem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782c7d0375&list=ANALYTICAL&rank=1&sessionScopeId=20b468bac740bcec3c76055b5cee6db5c6cb4584c37b971472bdb69dfb3dcc3e&ppcid=4d1e5577b36146bfb8b81bead4ec040f&originationContext=recommended%2CRRA2&transitionType=RecommendedDocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1f95c0%3Fppcid%3D4d1e5577b36146bfb8b81bead4ec040f%26fragmentIdentifier%3DIba3417cbbc9711d98e6791da5456d83e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DRecommendedDocumentItem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782c7d0375&list=ANALYTICAL&rank=1&sessionScopeId=20b468bac740bcec3c76055b5cee6db5c6cb4584c37b971472bdb69dfb3dcc3e&ppcid=4d1e5577b36146bfb8b81bead4ec040f&originationContext=recommended%2CRRA2&transitionType=RecommendedDocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1f95c0%3Fppcid%3D4d1e5577b36146bfb8b81bead4ec040f%26fragmentIdentifier%3DIba3417cbbc9711d98e6791da5456d83e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DRecommendedDocumentItem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782c7d0375&list=ANALYTICAL&rank=1&sessionScopeId=20b468bac740bcec3c76055b5cee6db5c6cb4584c37b971472bdb69dfb3dcc3e&ppcid=4d1e5577b36146bfb8b81bead4ec040f&originationContext=recommended%2CRRA2&transitionType=RecommendedDocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/Iba3417cbbc9711d98e6791da5456d83e/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa500000189d2cdfa57ab1f95c0%3Fppcid%3D4d1e5577b36146bfb8b81bead4ec040f%26fragmentIdentifier%3DIba3417cbbc9711d98e6791da5456d83e%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DRecommendedDocumentItem&listSource=Search&listPageSource=584801dae87ad8ad0d9b2d782c7d0375&list=ANALYTICAL&rank=1&sessionScopeId=20b468bac740bcec3c76055b5cee6db5c6cb4584c37b971472bdb69dfb3dcc3e&ppcid=4d1e5577b36146bfb8b81bead4ec040f&originationContext=recommended%2CRRA2&transitionType=RecommendedDocumentItem&contextData=%28sc.Search%29

(iv) Bai viét “Commentary on Reid Kress Weisbord and David Horton,
Boilerplate and Default Rules in Wills Law: An imtpincal Analysis”, (Tam dich:
Binh luan vé bai nghién cuu cua Reid Kress Weisbord va David Horton, Ban mau
va Quy tic mdc dinh trong di chiic: Phdn tich thwe nghiém), cia tac gia Danaya

C.Wright, Lowa Law Review, 663, 2018,

1.1.2.3. Cdc cong trinh nghién civu chii thé va pham vi thwc hién nghia

vu vé tai san do nguoi chét dé lgi

(1) Luan an tién si véi chu dé: “Le principe de separation des patrimoines en
droit des successions” (Tam dich: Nguyén tac tach tai san trong luat thua ké) cua

tac gia Elodie Abitbol, Université Panthéon-Sorbonne - Paris I, nam 2021."%,

(11) Bai viet “Succession: Pourquoi réaliser un inventaire?” (Tam dich: thura

ké: Tai sao can 1ap ban kiém ké&?) dugc viét bai Berey Infos, nam 2024

(iii)) Noi dung “Property chargeable with payment of debts of estate;
application against residuary estate” (Tam dich: Tai san chiu trach nhiém thanh
todn cdc khoan ng vé di san ) dugc phan tich myc 3. Debts of Estate as Charge
Against Devises and Bequests, chuong VI. Bequests and Devises ciia nhom tac gia
Stephanie A.Giggetts, JD; Tammy E.Hinshaw, JD; Theodore Wyman, JD; va Lisa
A.Zakolski, JD, Texas Jurisprudence®.

(iv) Bai viét “Order of subjecting estate property” (Tam dich: Trinh tw ké khai
tai san ) dwoc phan tich boi tac gia Robert W.Keats, Phan VII: Wills, Trusts and

' Danaya C.Wright, “Commentary on Reid Kress Weisbord and David Horton, Boilerplate and Default Rules

in Wills Law: An imtpincal Analysis”, Lowa Law Review,
https:/ilr.law.uiowa.edw/sites/ilr.law.uiowa.edu/files/202301/Wright.pdf, truy cap cudi ngay 20/8/2023.

'8 Elodie Abitbol, “Le principe de separation des patrimoines en droit des successions”, Université
Panthéon-Sorbonne - Paris I, 2021, Frangais, https://theses.hal.science/tel-03696813, truy cap ngay
19/7/2023.

' Bercy Infos, “Succession: Pourquoi réaliser un inventaire?” , https://www.economie.gouv.fr/, truy cap
ngay 29/4/2025.

2 Stephanie A.Giggetts, JD- Tammy E. Hinshaw, JD- Theodore Wyman, JD- Lisa A. Zakolski, JD, “Property
chargeable with payment of debts of estate; application against residuary estate”, Texas Jurisprudence, 2023,
74 Tex. Jur. 3d Wills § 276, ,Westlaw Classic.


https://www.economie.gouv.fr/
https://theses.hal.science/tel-03696813
https://ilr.law.uiowa.edu/sites/ilr.law.uiowa.edu/files/202301/Wright.pdf

Probate, Chapter 27: Administration of Estates H. Allowance and Payment of

Claims*'.

(v) Bai viét “European methods for the Liquidation of the Debts of Deceased
persons”, (Tam dich: Nhitng phwong phdp chau Au dé thanh todn cdc khodn no ciia

nguoi chét) cua tac gia Max Rheinstein, Lowa Law Review *.

(vi) Bai viét “Selected Aspects of the Administration of Insolvent Deceased
Estates” (Tam dich: Mot s6 khia canh dwoc chon loc vé viéc quan ly di san cua
nguoi chét mat khd néing thanh todn) cua tac gia David Burdette, South African

Mercantile Law Journal, tap13, s6 2/2001%.

(vii) Cudn sach “Contenant les Traites du Droit Francais” ** (Tam dich: Chira
dung cdc chuyén lugn vé ludt Phdp) ciia nhom tac gia Pothier, R and Oeuvres de

Pothier, Paris, Bechet Aine, nam 1825.

(viii) Bai viét “Liability of Surviving Joint Tenant for Debts of Deceased Joint
Owner” (Tam dich: Trdach nhiém cia nguoi thué nha chung con song déi véi cdc
khodn ng ciia chii s¢ hitu chung dd chét ) cua tac gia Charles F.Noren, Nebraska

Law Review, tap 40, s6 1/1961%.
(ix) Bai viét “Accepter ou renoncer a la succession (option successorale)

(Tam dich: Chdp nhén hodc tir b6 thira ké) duge phan tich boi Tong cuc Thong tin
Phap ché va Hanh chinh ctiia Cong hoa Phap™.

2! Robert W.Keats, “Order of subjecting estate property”, Kentucky Practice Series Methods of Practice,
2023.

22 Max Rheinstein, “European methods for the Liquidation of the Debts of Deceased persons”, lowa Law
Review, https:/heinonline.org/HOI /License, ngay truy cap 10/4/2023.

2 Burdette, David, "Selected Aspects of the Administration of Insolvent Deceased Estates", South African
Mercantile Law Journal, Tap 13, $6 2/2001. 211-225.

2% Pothier, Robert J - M. Dupin. Oeuvres de Pothier, “Contenant les Traites du Droit Francais”, Bechet Aine,
Paris,https://heinonline.org/HOI /Page?handle=hein.beal/ovrspthr0007 &id=245 llection=int index=,
truy cap ngay 09/6/2023.

2 Charles F.Noren , “Liability of Surviving Joint Tenant for Debts of Deceased Joint Owner”, Nebraska Law
Review, Tap 40, s6 1/1961, https://heinonline.org/HOL/License, truy cap ngay 14/4/2023.

% Direction de l'information légale et administrative (Premiére ministre), “Accepter ou renoncer a la
succession (option successorale)”,https://www.service-public.fr/particuliers/vosdroits/F1199, truy cap ngay
08/8/2023.



https://www.service-public.fr/particuliers/vosdroits/F1199
https://heinonline.org/HOL/License
https://heinonline.org/HOL/Page?handle=hein.beal/ovrspthr0007&id=245&collection=intyb&index=
https://heinonline.org/HOL/License

(x) Bai viét “Legacy; Liability of the Real Estate of a Deceased Person for the
Payment of His Debts” (Tam dich: Di san, trach nhiém thanh toan cdc khoan no ve

tai san cia nguoi chét), Law Reporter, Tap 6, s610/1843%7.
1.1.3. Danh gia tinh hinh nghién ciu
1.1.3.1. Nhitng két qua da dat dwoc

Thir nhdt, mot s6 cong trinh nghién ctru trong nude da dat duoc nhiing két
qua quan trong trong viéc hé thong hoa cac quy dinh cta phap lut hién hanh va
budc dau lam sang to mot s6 van dé 1y luan co ban lién quan dén nghia vy vé tai san

do ngudi chét dé lai.

Thir hai, nhiéu cong trinh nghién ctru trong nudc da cé nhing dong gop dang
ké trong vi¢c nhan dién va xac dinh cac nghia vu vé tai san do nguoi chét dé lai
cling nhu lam 18 TTUT thanh toan cac nghia vu nay, qua do6 chi ra nhitng bat cap
trong quy dinh phap luat hién hanh va dé xuét cac giai phap nham hoan thién phap

luat thtra k€ noi chung va ché dinh nghia vu vé tai san noi riéng.

Thir ba, nhicu cong trinh nghién ctru di tap trung chi ra nhing bét cap va dua
ra cac kién nghi lién quan dén chu thé cling nhu pham vi thuc hi¢n nghia vy vé tai

san do nguoi chét dé lai.

Thir tw, cic cong trinh nghién ctru nudc ngoai lién quan dén nghia vu vé tai
san do ngudi chét dé lai chu yéu tiép can van dé dudi goc d6 1y luan nghia vu va céu
tric ctia khéi di san, thong qua viéc phan tich phap luat va thyc tién ap dung tai mot
s6 hé théng phap luat dién hinh nhu Cong hoa Phap va Hoa Ky. Nhiéu nghién ctru
tap trung lam rd pham vi cac khoan no va nhiing rang budc phép 1y gan lién véi di
san, theo do di san dugec xem nhu mot khdi tai san chju trach nhiém thanh toan
khong chi ddi voi cac nghia vu phat sinh tir nhitng giao két ma nguoi chét da xac
1ap khi con séng, ma con bao gdm ca nhitng nghia vu phat sinh sau thoi diém mé

thira ké nhung duoc phap luit quy thudc vé di san.

2 “Legacy; Liability of the Real Estate of a Deceased Person for the Payment of His Debts”, Law Reporter,
tap 6 5010/1843 tr.282-283, https://heinonline.org/HOI /License, truy cép ngay 6/12/2023.


https://heinonline.org/HOL/License

1.1.3.2. Nhitng van dé ké thira va tiép tuc nghién ciru ciia ludn dn

Thir nhdt, vé 1y luan, mot trong nhitng han ché 16n nhat 13 sy thiéu hut mang
tinh hé thong 1y luan déng bo va tong hop.

Thir hai, vé xac dinh nghia vu va th tu thanh toan. Cac cong trinh nghién ctru
hién nay mac du da xac dinh dugc cac loai nghia vu co ban ctia nguoi chét dé lai
nhung van con thiéu sy phén tich siu sic.

Thir ba, vé chu thé va pham vi thuc hién nghia vu tai san do nguoi chét dé lai.
Trong cac nghién ctru hién tai, mot s6 van dé quan trong van chua duoc lam rd. Cac
ndi dung con dugc phan tich rai rac ¢ cac cong trinh nghién curu.

Thir tir, cac cong trinh nghién ciru trong nude vé nghia vu vé tai san do nguoi
chét dé lai chwa duoc nghién ctru nhidu dudi goc d6 luat so sanh.

1.2. Ly thuyét nghién ciru

1.2.1. Ly thuyét vé nghia vu trong ludt din sw

1.2.1.1. Néi dung ciia Iy thuyét vé nghia vu trong ludt ddn suw

Ly thuyét vé nghia vy bat ngudn tir luat La M4 c6 dai, nhung dugc phat trién
thanh hoc thuyét phap 1y hién dai chu yéu théng qua cic cong trinh cua
Robert-Joseph Pothier, ngudi thuong duge coi 1a “cha dé” cta 1y thuyét nghia vu
phap 1y hién dai*.

1.2.1.2. Ung dung cua 1y thuyét vé nghia vu trong ludt dan sw vao ludn
an

Ly thuyét vé nghia vu trong phap luit din sy dugc str dung trong toan bo luin
an.

1.2.2. Ly thuyét quyén sé hitu

28 Robert- Joseph Pothier, “Traité des obligations”, Debure the Elder, 1761.



1.2.2.1. Néi dung ciia 1y thuyét quyén sé hiru

La mot trong nhimg 1y thuyét da dang nhat véi nhiéu quan diém va truong
phai khac nhau. Trong hé thong tur duy ctia nhiéu nha 1y luan chinh tri, quyén so
hitu duoc xem 13 mot hién twong ddng nhat vai triét hoc chinh tri ngay tir thoi cd
dai. Tur Platon, Aristotle dén cac nha than hoc Kitd gido nhu Augustind, Grégorid
va Aquinas, van dé quyén sO hiru tai san luon l1a trung tdm tranh luan. Pac biét, cac
tu tuong hién dai tir Hegel, Marx dén Locke déu dit nén mong cho su phat trién
manh mé& cua 1y thuyét tai san. Cac quan diém vé 1y thuyét quyén s hiru dugc phan

tich trong bai viét “Property Theory in Hobbes” ctia tac gia Benjamin B. Lopata®.
1.2.2.2. Ung dung 1y thuyét quyén so hiku vao ludn dn

Ly thuyét nay duoc tmg dung xuyén sudt luan an, nhung tap trung nhat 13 tai

Chuong 3, Chuong 4.
1.2.3. Ly thuyét vit quyén
1.2.3.1. Néi dung ciia Iy thuyét vé vit quyén

Vao thé ky thi VI, 1y thuyét vé vat quyén di duoc st dung trong luat La Ma-
Bo Dan luat Pai toan (Corpus Juris Civilis) ban hanh duéi thoi hoang dé Justinianus
duoc céu trac dua trén viéc phan chia hai khai niém cua phép luat dan su thanh vat

quyén va trai quyén (quyén d6i vat va quyén déi nhan)™.
1.2.3.2. Ung dung Iy thuyét vdt quyén vao ludn én

Véi ly thuyét vé vat quyén tac gia tng dung vao luan an tai Chuong 4.

1.2.4. Ly thuyét vé san nghiép

» Benjamin B.Lopata, “Property theory in Hobbes”, Political Theory, 1973, 1(2), tr.203-218.

30 Ngb Thu Trang, “Ly thuyét vé vat quyén bao dam va van dé dat ra d6i v6i viée hoan thién phap luét Viét
Nam”, Vu Phap luat dan Su- kinh te Bo Tu phap,
htts: . . .

, truy cép ngay 28/7/2023.


https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=2326

1.2.4.1. Néi dung Iy thuyét vé san nghiép

Ly thuyét vé san nghi¢p duoc xuat hién dau thé ky 19, 1a tu tuong cia Charles
Aubry (1803-1882) va Frédéric-Charles Rau (1803-1877), nhu mot phuong tién dé
trinh bay mot trong nhirng vin ban vi dai ctia van hoc phap luat Phap. Ly thuyét san
nghiép di dugc mo ta mot cach ding ddn 1a nén tang cua luat dan sy Phap®'.

1.2.4.2. Ung dung ciia Iy thuyét san nghiép vao ludn dn

Ly thuyét ndy dugc van hanh xuyén sudt ludn an, nhu mét khang dinh ring,
chu thé c6 quyén huong di san thira ké ciing dong thoi c¢6 trach nhiém thuc hién
nghia vy vé tai san do ngudi chét dé lai.

1.2.5. Ly thuyét chia tich di sin

1.2.5.1. Néi dung ciia Iy thuyét chia tach di san

Ly thuyét chia tach di san khoi ngudn tir phap luat La Ma ¢ dai. Cu thé, cac
chap chinh quan La M4 di dé ra ché dinh “separatio bonorum” cho phép tach biét
tai san cua ngudi chét khoi tai san cia NTK nham bao vé quyén loi ctia chu no
nguodi chét. Nhitg quy dinh nay duoc ghi nhan trong bd Digest (Pandectes) dudi
thoi Hoang dé Justinian®.

1.2.5.2. Ung dung Iy thuyét chia tach di san vao ludn an

Ly thuyét chia tach tai san dugc su dung nhiéu nhat tai Chuong 4, phan tich
céc quy dinh khung phap 1y hién hanh ctia Viét Nam ciing nhu cac van dé phép 1y,

thyc tién vé pham vi thyc hién nghia vu vé tai san do ngudi chét dé lai.

Két luan chwong 1

3! Nicholas Kasirer, “Translating Part of France's Legal Heritage: Aubry and Rau on the Patrimoine”, Revue
générale de droit, 38(2), 2008, tr.453-493. https://doi.org/10.7202/1027043ar, truy cap ngay 07/6/2023.

32 Stephen De Laborie, “De la Transformation de la Separation des Patrimoines”,Nouvelle Revue Historique
de Droit Francais et Etranger, 15/1981, tr. 692-713.
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Chuong 1 luan an da trinh bay mot birc tranh tong quan vé tinh hinh nghién
ctru va cac 1y thuyét lién quan dén nghia vu vé tai san do ngudi chét dé lai, tir d6 tao

co s 1y luan cho céac phan tich tiép theo.



CHUONG 2
LY LUAN CHUNG VE NGHIA VU TAI SAN DO NGUOI CHET PE LAI

2.1.  Khai niém, diic diém ciia nghia vu vé tai san do nguoi chét dé lai
2.1.1. Khdi niém nghia vu vé tai san do nguwoi chét dé lai

Vé mit Iy luan, nghia vu vé tai san do ngudi chét dé lai 1a nhitng nghia vy phat
sinh do chinh nguoi dé lai di san. Ho “dé lai” nhitng nghia vu ma ho da “tao ra” khi
con song. Nghia vy vé tai san do ngudi chét dé lai phat sinh ¢ thoi diém ngudi nay
con song (tirc trude thoi diém mé thira ké)*. Vi vay, ddy la nhiing nghia vu thudc
trach nhiém cta nguoi dé lai di san va duoc chuyén giao cho NTK. Con chi phi lién
quan dén thira ké phai thanh toan cho nguoi di bo ra cac chi phi nay chi phét sinh
sau khi nguoi dé lai di san chét®* va khong phat sinh béi hanh vi ctia ngudi dé lai di
san, ma cac khoan chi nay dugc thanh toan dé phuc vu cho qua trinh thira ké di san,
bao gom ca viée chi dung cho “cai chét” ctia ngudi dé lai di san.*® Tém lai, nghia vu
vé tai san do ngudi chét dé lai 1a cac khoan ng phat sinh tir cac quan hé phap luat
ctia nguoi chét khi con song, ton tai trudce thoi diém mo thira ké va khong chdm dut
khi nguoi d6 chét, ma duoc chuyén giao cho chu thé khac thyc hién trong PVDS do

ngudi chét dé lai.
2.1.2. Dic diém ciia nghia vu vé tai san do ngwoi chét dé lai

Mgt la, nghia vu vé tai san do nguoi chét dé lai 1a mot su rang budc vé& mat
phap 1y giira it nhat 14 hai nguoi ding vé hai phia chu thé khac nhau.

Hai la, 1oi ich cua chu thé co quyén trong quan hé nghia vu vé tai san do
ngudi chét dé lai chi c6 thé duoc dap ung thong qua hanh vi thyc hién nghia vy cia

chu thé c6 nghia vu.

% Lé Minh Hung, Gido trinh phap luat tai san, quyén s& hiru va thira ké, tai ban 1an thir nhat, NXB. Hong
Dirc- Hoi Ludt gia Viét Nam, Ha Noi, 2020, tr.610.

¥ Pd Vin Pai, Luat thira Ké Viét Nam, Ban an va Binh luan ban an, NXB. Héng Puc, Ha Noi, 2022, tr.424.

3 Lé Minh Hung, Gio trinh phap ludt tai san, quyén s& hitu va thira ké, tai ban 1an thir nhat, NXB. Hong
Dirc- Hoi Ludt gia Viét Nam, Ha Noi, 2020, tr.610.



Ba la, quyén va nghia vu trong nghia vu vé tai san do ngudi chét dé lai dbi 1ap
nhau mot cach tuong ing va chi ¢6 hi¢u luc trong pham vi gitra cac chu thé da duoc

xac dinh

Bon la, nghia vu vé tai san do nguoi chét dé lai 1a nghia vu dugc thyc hién

theo luat dinh thong qua co ché thira ké.

Nam la, nghia vy vé tai san do ngudi chét dé lai duoc thanh toan chi yéu tir di

san cua nguoi chét de lai.

Sdu la, cac nghia vy vé tai san do nguoi chét dé lai dugc thanh toan theo mot

TTUT.
2.2.  Phan loai nghia vu vé tai san do nguoi chét dé lai

Thur nhat, can cu vao chu thé c6 quyén, nghia vy veé tai san do nguoi chét dé
lai bao gdm nghia vu d6i voi nha nudc va nghia vu do1i vdoi cac ca nhan, td chirc

khac.

Thir hai, dya vao can ctr phat sinh, c6 nghia vu theo luat va nghia vu theo hop

d6ng hoic twong dwong hop dong.

Thir ba, can ctr vao ban chat cua nghia vy, nghia vu vé tai san bao gom nghia

vu riéng cua nguoi chét va nghia vu chung ctia vo chong.

Thir tw, can ct vao cach thirc xac dinh chu thé va phuong thuc thuc hién
nghia vu tai san sau thoi diém mé thira ké, nghia vy vé tai san do nguoi chét dé lai
6 thé duoc phan loai thanh nghia vu dugc thyc hién trong trudong hop thura ké theo

luat va nghia vu dugc thyuc hi¢n trong truong hop thira ké theo di chuc.
2.3. Cac yéu to cAu thanh nghia vu vé tai sin do ngudi chét dé lai
Thir nhdt, yéu t6 cht thé cta nghia vu vé tai san do nguoi chét dé lai
Thir hai, yéu t6 khach thé ciia nghia vu vé tai san do ngudi chét dé lai

Thur ba, yéu t6 n01 dung cua nghia vu ve tai san do nguoi chét dé lai



2.4. Piéu kién thue hién nghia vu vé tai san do nguoi chét dé lai

Pay 1a nhitng diéu kién vé phéap 1y va thuc té can dap ung dé dam bao nghia
vu vé tai san do nguoi chét dé lai duoc thyc hién theo quy dinh cua phap luit.
Thong qua cac quy dinh cia BLDS, c6 thé thiy, diéu kién thuc hién nghia vu vé tai
san do ngudi chét dé lai bao gdm: (1) Phai ton tai nghia vu vé tai san do ngudi chét
dé lai; (2) nguoi chét phai c6 tai san dé thuc hién nghia vy; (3) Phai con thoi hiéu
yéu cau thuc hién nghia vu.

2.5. Y nghia ciia quy dinh nghia vu vé tai sin do nguoi chét dé lai

2.5.1. Bdo dim tinh lién tuc va én dinh trong cdc quan hé phdp lugt

2.5.2. Bao dam quyén va loi ich hop phdp cho chii thé cé quyén

2.5.3. Bdo diam quyén va lgi ich hop phdp cho ngwoi thiva ké

2.5.4. Xdc dinh dwoc di sin ciia ngwoi chét

2.6. Su phat trién ciia phap luit Viét Nam lién quan dén nghia vu vé tai

san do nguwoi chét dé lai

Su ké thira, nbi tiép tir thé hé nay sang thé hé khac nhu mot quy luat khach
quan. Cua cai con ngudi lam ra cling dugc truyén tir doi ndy sang doi khac nhu mot
quy luat tit yéu. Cac quan hé thira ké & mdi thoi ky, mdi ché do xa hoi co sy khac
nhau trén co sé tiép thu va ghi nhan cac tdp quan tién bo, phu hop voi loi ich cua
giai cip thong tri. Dic biét 1a ndi dung vé nghia vu “huwong hoa” duge ké thira va
phat trién cho t6i tin ngay nay véi mot ¥ nghia tét dep, giit gin ban sic truyén thong

cua ong cha dé lai.

Phép luat nghia vu vé tai san do ngudi chét dé lai 1a mot trong nhiing ché dinh
quan trong, phan anh siu sic quan niém x3 hoi vé quyén s& hitu va nghia vu dao
dirc ddi v6i nguoi da chét. Quy dinh nay khing dinh nghia vu ciia ngudi NK ddi véi
di san va danh du ctua nguoi dé lai tai san. Trong tién trinh phat trién lich str, van dé
nay da sém dugc hinh thanh va hoan thién, gin lién véi qua trinh van dong va tiép

bién ctia cac gia tri phap 1y truyén théng va hién dai



Duéi cac triéu dai phong kién, dic biét 1a thoi Lé voi Bo luat Hong Pirc va
thoi Nguyén véi Bo luat Gia Long, van dé nghia vu vé tai san do nguoi chét dé lai
da dugc quy dinh budc dau, nhin manh vai tro cta nghia vu dao 1y, phung dudng
gia dinh. Cac quy dinh thoi ky ndy con thé hién dam nét tu tuong Nho gido, gin
trach nhiém cta con chau véi viéc ké thira khong chi tai sin ma con danh dy va
nghia vu ctia nguoi chét. Sang thoi ky Phép thudc, cing véi sy du nhap va anh
huéng manh m& cua Bo Dan ludt Biac Ky, Trung Ky va Nam Ky, ché dinh vé nghia
vu tai san do nguoi chét dé lai dan mang tinh phap 1y rd nét hon, tiép can gan hon
vl moO hinh phap luat phuong Tay. Quy dinh nay khong chi dung lai ¢ dao 1y ma

con nhan manh nguyén tic phép 1y.

Sau nam 1945, phap luat Viét Nam timg budc thoat khoi co ché tiép ndi phap
luat cii dé xay dung hé thdng quy pham méi; dic biét tir Phap 1énh thira ké nim
1990, nghia vy vé tai san do nguoi chét dé lai 1an dau tién duogc quy dinh mot cach

c6 hé thong, 1am nén tang cho cac BLDS sau nay.

Do d6, viéc nghién ciru su phat trién cua phap luat Viét Nam lién quan dén
nghia vu vé tai san do nguoi chét dé lai qua cac thoi ky khong chi gitip nhan dién su
ké thira va hoan thién cua hé théng phap luat dan sy nudc ta, ma con lam nodi bat su
két hop hai hoa gitra gi tri truyén théng va tu tuéng phap 1y hién dai, hudng t6i bao
vé quyén va loi ich hop phép cua cac bén lién quan, dong thoi ton vinh cac gid tri
nhan vin siu sic.

2.6.1. Ludt nha Lé

2.6.2. Ludt nha Nguyén

2.6.3. Thoi ky Phap thujc

2.6.4. Giai dogn tiv niam 1945 dén nay

Két luan chwong 2

Nghia vu vé tai san do nguoi chét dé lai 1a mot vin dé khong chi c6 ¥ nghia
phap 1y ma con gan lién v6i cac quan hé kinh té - xa hoi. Chuong 2 da di sau phan

tich nhitng van dé 1y luan c6t 161 lién quan dén van dé nay.



CHUONG 3
XAC PINH NGHIA VU VE TAI SAN DO NGUOI CHET PE LAI
VA THU TU UU TIEN THANH TOAN

3.1. Xdc dinh nghia vu vé tai sin do ngudi chét dé lai
3.1.1. Nghia vu déi véi nha nwéc

Thir nhdét 13 “thué”, day 1a khoan thu bat budc ctia Nha nudc d6i véi cac t6
chtrc, c4 nhan khi thoa man nhimg diéu kién nhat dinh do phap luat vé thué quy
dinh. Thué bao gdm nhiéu loai khac nhau, ton tai dudi dang tién té va duong nhién

duogc ndp vao ngan sach nha nude.

Thir hai, cac khoan khac phai ndp vao ngan sach Nha nude. Khi con song, ca
nhan thue hién cac thi tuc hanh chinh, thi tuc tu phap c6 thé phai ndp cac khoan
phi, 1& phi theo quy dinh phap luat. Cac khoan nay ciing c6 thé bao gdm tién bao
hiém xa hdi ma ca nhan phai ndp trudce khi chét.

3.1.2. Cdc nghia vu déi véi cd nhén va phdp nhin

3.1.2.1. Tién cdp dwdng con thiéu

Cap dudng 13 viéc mot ngudi o nghia vu dong gop tién hodc tai san khac dé
dap ung nhu cau thiét yéu cta nguoi khong séng chung voi minh ma ¢é quan hé
hén nhan, huyét théng hodc nudi dudng trong truong hop ngudi d6 13 ngudi chua
thanh nién, ngudi da thanh nién ma khong c6 kha nang lao dong va khong co tai san
dé ty nudi minh hodc ngudi gap kho khan, tang thiéu®. Tuy nhién can luu ¥ rang,
nghia vu cip dudng duoc xem 13 nghia vu vé tai san gin lién v6i nhan than giita cac
thanh vién trong gia dinh, dya trén co s& hon nhan, huyét thong, nuéi dudng. Nghia
vu cap dudng khong thé thay thé bang nghia vu khac va khong thé chuyén giao cho
ngudi khac. Vay nén s& cham dirt khi ngudi co nghia vu chét di¥’. Do d6, viéc thanh
toan nghia vu cap dudng chi phai thyc hién dén thoi diém ngudi dé lai di san thira

ké chét va chi thanh toan khoan cip dudng con thiéu ma thoi. Tién cdp dudng con

36 Khoan 24, Piéu 3, Luat Hon nhén va gia dinh nam 2014.
37 Piéu 118 Ludt Hon nhan va gia dinh ndm 2014.



thiéu c6 thé dugc hiéu 1a nhitng khoan tién ma ngudi dé lai di san khi con song ho
c6 nghia vu phai thuc hién chi tra d6i v6i nguoi duoc cap dudng theo quy dinh cta
phap luat. Chiang han nhu, 6ng A c6 nghia vu cép dudng cho M mdi thing
3.000.000 dong nhung 5 thang trudc khi A chét chua dua tién cip dudng cho M.
Nhu vay, s6 tién cip dudng phai thanh toan cho M 1a 15. 000. 000 dong.

3.1.2.2. Tién cong lao dong

Tién cong lao dong dugc xem la mdt loai nghia vu vé tai san do nguoi chét dé
lai. Pay la khoan tién ma nguoi dé lai di san phai tra cho nguoi lao dong (tién
lwong) hay nguoi 1am cong (tién cong) vi dd st dung stc lao dong ctia ho khi con
song thong qua hop dong.

3.1.2.3. Tién boi thuong thiét hai

Tién boi thudng thiét hai 1a khoan tién ma ngudi dé lai di san di gy ra thiét
hai cho nguoi khic va theo quy dinh cta phap ludt phai boi thuong ma chua boi

thuong hodc dd boi thudng nhung con thiéu.
3.1.2.4. Tién phat

O nghia chung nhét, tién phat 1 khoan tién ma mét chu thé c6 nghia vu phai
nop theo quyét dinh cia co quan c6 thim quyén hoic theo thoéa thuan hop phép,
nham ché tai d6i v6i hanh vi vi pham phap luat hodc vi pham nghia vy di cam két.
Tir goc d6 phap 1y, “tién phat” khong don thudn 13 mot khoan chi tra vé tai san, ma
1a bién phap ché tai mang tinh cudng ché, phan dnh sy phan tng cua trat tu phap 1y
dbi v6i hanh vi vi pham. Khi nguoi vi pham chét, tién phat d6 chua thuc hién hoac
con thiéu thi d6 1a nghia vu vé tai san do ngudi chét dé lai. Theo quy dinh phap luat
Viét Nam, tién phat bao gdm: (1) Tién phat vi pham hanh chinh, (2) Tién phat hinh
su, (3) Tién phat vi pham hop déng.

3.1.2.5. Tro cdp cho nguoi song nwong nho

BLDS nim 2015 xem trg cdp cho ngudi nuong nhd 1a mot trong nhimng nghia
vu vé tai san do nguoi chét dé lai. Pay duoc xem la mot nghia vu phéap 1y mang tinh

bt budc, NTK c¢6 trach nhiém trich mot phén khdi tai san thudc di san cua nguoi



chét dé trg cp cho ho. Tuy nhién, vé loai trg cap nay, trong qué trinh nghién ciru,

tac gia thay c6 nhirng van dé bat cap nhu sau:
Mot la, vé tiéu chi xac dinh “ngudi nuong nho”

BLDS xac dinh tro cép cho nguodi nuong nho 1a mdt loai nghia vy vé tai san
bét budc. Tuy nhién, nhu thé nao thi duoc coi 1a nguoi nuong nho thi van ban hién

hanh khong diéu chinh.
Hai la, muc trg cip

Phép luat ciing khong quy dinh murc trg cp cho ngudi nwong nho, dicu do gay
ra nhiéu khé khan va cach véan dung khac nhau khi Toa &n xac dinh gia tri ctia

khoan tr¢ cép nay trong nhirng vu viéc thuc té.

Kién nghi: BLDS Viét Nam can c6 quy dinh huéng dan cu thé vé tiéu chi
ngudi nwong nhd cling nhu mic trg cip ddi v6i ho. Vé& tidu chi xac dinh nguoi
nuong nhd ¢o thé tham khao Nghi quyét 03/2006/NQ-HPTP ngay 08/7/2006 cia
Hoi ddong Tham phan TAND tbi cao hudng din ap dung mét sé quy dinh cua BLDS
2005 vé boi thuong thiét hai ngoai hop dong.

3.1.2.6. Cac khoan no

Nhirng khoan ng nay hinh thanh tir cic giao dich dan sy, kinh té hop phap
giita nguoi dé lai di san v6i ca nhan hodc phap nhan. Trudng hop ngudi nay chét
khi chua hoan thanh nghia vu thanh todn, cac khoan ng d6 duoc xac dinh la nghia

vu tai san do nguoi chét dé lai.

Vén dé phat sinh khi nguoi chét ¢ khoan vay tién, khoan vay c6 phat sinh tién
1ai do céc bén thoa thuan hodc do cham thanh toan. Vay, sau thoi diém m¢ thira ké,
khoan tién 13i nay c6 duoc xem 1a nghia vu vé tai san can phai thanh toan hay
khong? Néu co, tién 13i nay duoc tinh dén vao thoi diém nao?

Thuec tién xét xir cho thay su vudng mic va lung tang khi xét xir nhitng vu an
nay. Trong khi do, nghia vu tra tién 14 mot nghia vy rat phé bién, dic biét la céc

khoan vay doi voi cac té chirc tin dung.



Kién nghi:

(i) Tién 1ai phat sinh dén thoi diém mo thira ké duoc coi 4 nghia vu vé tai san
do nguoi chét dé lai va phai duoc thanh toan tir di san; (ii) Sau thoi diém mo thira
ké, chi tiép tuc tinh 131 néu chu no da thong bdo cho NTK va NTK cham thyuc hién
nghia vu trong PVDS. Cach tiép can nay vira bao vé quyén loi chinh dang ctia chi
no, vua tranh viéc “tgy dong” lam gia tang nghia vu cho NTK trong khi ho khong

phai 1a chu thé truc tiép vi pham nghia vu.
3.1.3. Cdc nghia vu khac

Lién quan dén x4c dinh nghia vu vé tai san do nguoi chét dé lai, can ban t6i
mot nghia vu kha dac bi¢t, do 1a truong hop cha, me gia yéu, con cai hay bat ky mot
ngudi ndo di bo cong stc, thoi gian dé cham soc, nudi dudng ngudi ndy trudce khi
chét. Vay khi phan chia di san, cong strc chim séc nuédi dudng c6 duge tinh 1 mot

nghia vu vé tai san do ngudi chét dé lai hay khong?

V& vian ban hién hanh, BLDS va c4c vin ban lién quan khéng c6 quy dinh nao

ve viéc thanh todn cong sttc cham soc, nuoi dudng nguodi chét.

Vé thuc tién xét xir, nhiéu Toa an da theo hudng xem xét td1 cong sttc cham
soc nudi dudng ngudi di chét 1a mot nghia vu can phai thanh toan tir khéi tai san c6
ctia ho . Tuy nhién, ciing dd c6 Toa an tir chdi xem xét cong strc cham soc, nudi
dudng ngudi dd mat*. Mot xir Iy doc dao hon cia TAND Cap cao TPHCM khi xét
xtr Phuc thim vy an dan su vé tranh chap di san thira ké, nhan dinh rang: “... chi phi
cham nom, nudi duéng ...1a phit hop quy dinh tai khodn 5 Piéu 658 BLDS”. Nhu
vay Toa 4n trong trudng hop nay cho rang chi phi cham nom, nuéi dudng nguoi dé

lai di san chinh 12 tién cong lao dong®.

DPéi vai phép ludt cia Cong hoa Phap, trong mot vu viéc dugc gidm dbc tham

ngay 12/7/1994*': Toa an tdi cao Phap xét rang, nghia vu dao dtic ciia mot dira con

3% Quyét dinh s6 26/2013/GDT-DS ngay 22/4/2013 clia Hoi dong Tham phan TAND Tbi cao.

 Noi dung Bén an duoc trich dan tir B3 Van Pai, Ludt thira ké Viét Nam - Ban an va binh ludn ban dn, Tap
2, Nxb. Hong DPuc - Hoi luat gia Viét Nam, nim 2016, tr. 467 va Ban an s5127/2024/DS-ST ngay
12/11/2024, Tranh chép doi lai tai san, thuc hién nghia vu tra tién, TAND huyén Puc Linh, tinh Binh Thuan.
40 Ban 4n sd: 369/2022/DS-PT ngay 10/6/2022, Tranh chap di san thira ké, TAND Cép cao tai TPHCM.

I Cour de Cassation, Chambre civile 1, du 12 juillet 1994, 92-18. 639, Publié au bulletin.



ddi v6i cha me khong loai trir viéc dlra con co thé dugc boi thuong cho su giup 4o
va hd tro da cung cip, trong trudng hop da vuot qua yéu cau cia 10ng hiéu thao, giy

ra sy thiét hai cho dra con va lam giau tuong tng cho cha me.

Kién nghi: T\ nhiig phan tich trén, dé han ché vé sy khong théng nhét giira
quy dinh phap ludt va thyuc tién xét xtr. Viét Nam can c6 quy dinh vé viéc xem cong
sttc cham soc, nudi dudng ngudi chét nhu mot nghia vu vé tai san do nguoi chét dé
lai. Pdng thoi can quy dinh thudc loai nghia vu nao va TTUT thanh toan. Bang cach
nao dé, c6 thé bod sung vao danh sach cic nghia vu vé tai san do ngudi chét dé lai
dugc quy dinh tai Diéu 658 BLDS nim 2015. C6 thé xem xét ban hanh An 18 dé bd
sung cho quy dinh nay.

3.2. Thit tw wu tién thanh toan cic nghia vu vé tai sin do nguoi chét dé

lai

3.2.1. Tim quan trong ciia thir tw wu tién thanh todn nghia vu vé tai sin do

nguwoi chét dé lai

TTUT thanh toan (priority of claims) 13 nguyén tic phd bién duoc 4p dung
trong cac quy dinh phap 1y ctia cac quéc gia phuong Tay, nhim bao dam rang cic
chi no va cac bén lién quan s€ dugc thanh toan theo mot trat tu vu tién da duoc xac
dinh. BLDS Vi¢t Nam quy dinh vé TTUT thanh toan cac nghia vu vé tai san theo
mot trat ty da dugc xac dinh, trat ty nay dugc mo ta tai Piéu 658. Po 1a nguyén tic
phép ly quy dinh thtr tu ma cac nghia vu tai san phai dugc thanh toan tir di san cua
ngudi chét. Khi di san ngudi chét khong du thuc hién tit ca cac nghia vy, TTUT
thanh toan hudng toi bao dam rang cac khoan chi quan trong va can thiét hon s&
dugc thanh toan trude, ddng thdi dam bao rang cic nghia vu mang tinh xa hoi, phap
1y va nhan dao dugc thuc hién trudc khi dén cac nghia vu con lai. B6i vi TTUT
thanh toan c6 vai trd quan trong, anh hudng dén nhiéu chu thé nén viéc xay dung
diéu luat nay dua trén nhiéu yéu td khac nhau, xem xét mot cach can trong khoan
chi nao quan trong hon, cé y nghia hon, chinh dang hon trong hoan canh hai hoa sy

xung dot gitra NTK véi cac chu ng va gitra cac chi ng véi nhau.



3.2.2. Vjtri wu tién thanh todn cdc nghia vu vé tai san do nguwoi chét dé lai

Vi tri vu tién thanh toan cac nghia vu vé tai san do nguoi chét dé lai dugc quy

dinh tai Diéu 658 BLDS nam 2015.
Theo thir tr trén c6 thé thy chi phi mai tang duoc wu tién thanh toan dau tién.

Piéu 658 BLDS nam 2015 nhdn manh, nghia vu uvu tién démg dau 1a chi phi
“cho viéc mai tang” va chi phi d6 phai “hop 1y pht hop véi tp quan noi ngudi dé
lai di san sinh sdng. Vay néu nguoi chét khong dé lai di san hodc c6 dé lai nhung
khong du dé thanh toan chi phi nay thi ai 12 ngudi thanh toan? Thiét nghi, d6i voi
nghia vu vé tai san 1a chi phi mai tang can duoc chi tra b'?lng mdt khoan tién dic
biét. Do 1a tién phung diéu, duong nhién, kién nghi nay phu hop khi gia dinh than

nhan c6 nhan tién phing diéu.
Céc van dé bat cap can nghién ctru:

Thir nhit, trong truong hop néu nhiéu nghia vu can thanh toan & ciing hang
thtr tu thi viéc thanh toan s& duge thuc hién nhu thé nao? Lam thé nao dé cac chu
thé biét vi tri wu tién cia minh dé yéu cau thanh toan? Diéu nay cho thay vai trd
quan trong ctia ngudi quan 1y trong viée thiét 1ap mot TTUT cu thé, tudn tha phap
luat va giam thiéu xung dot giira cac chu thé quyén loi ddi vai tai san cia nguoi da
chét.

Thir hai, thyc tién thanh toan nghia vu vé tai san do nguoi chét dé lai tai Viét

Nam cho thay mét s6 diém chua rd rang va bat cip trong viéc thyc thi.

Thir ba, néu nguoi chét vira c6 chi ng c6 tai san bao dam, vira ¢6 cha ng
khong c6 tai san bao dam, liéu chu no c6 tai san bao dam c6 dugc quyén vu tién xt
Iy tai san can trir nghia vu cta ngudi chét hay khéng? Hay van phai thuc hién
TTUT thanh toan nhu d3 quy dinh DPiéu 658 BLDS nam 2015? Hién nay, nhiéu
truong hop hop dong bao dam dang dién ra thi xuat hién su kién phap 1y 1a bén bao

dam 1a ca nhan cheét.

Thir tw, thanh toan nghia vu trude hay tién hanh phan chia di san truéc?



Kién nghi: Trén co s6 cac ndi dung da phan tich, lién quan dén TTUT thanh
todn nghia vu vé tai san do nguoi chét dé lai, Luan an dua cac kién nghi vé cac van

dé sau day:

V& nghia vu cua cac chii ng cung hang uu tién: BLDS can duy tri trudng hop
nay xdy ra va can quy dinh rd nguyén tic thanh toan dbi véi chi no khéng cé bao
dam ¢ cuing mot hang vu tién. Theo d6, trong trudng hop phat sinh nhiéu nghia vu
thanh toan trong cung mdt mic wu tién, TTUT thanh toan s& tiép tuc duoc xac dinh
theo thdi han dén han cua tung loai nghia vy, trir khi B6 luat nay hoac luat lién quan
¢6 quy dinh khac. Con néu trong truong hop, c¢6 nhiéu cha no ¢ thoi han dén han
thanh toan cung luc thi viéc thanh todn s& dugc ap dung theo nguyén tic: néu gia tri
tai san khong du dé thanh todn cic nghia vu vé tai san vé tai san thi timg ddi twong
cung hang uu tién dugc thanh toan theo ty 1& phan trim twong tng véi sd no.

Vé quyén uu tién cua chi ng co tai san bao dam

Nhu d3 phan tich, dé bao dam quyén loi cho cac cha ng c6 bao dam khi xt Iy

tai san bao dam dé thanh toan khoan ng, dic biét kho khan hon khi bén bao dam la

c4 nhan da chét thi BLDS can van hanh Iy thuyét vat quyén mét cach triét dé.
Vé xéc dinh vu tién thuc hién nghia vu vé tai san trude khi chia thira ké
Két luin chwong 3

Chuong 3 cua Luan an da tap trung lam rd mét cach c6 hé théng va toan dién
hai ndi dung trong tdm: (i) Xac dinh nghia vu vé tai san do nguoi chét dé lai va (ii)
TTUT thanh toan cac nghia vu d6, qua d6 gop phan lam sang té ban chat phap 1y,
pham vi va co ché thyc hién nghia vu tai san trong quan hé thira ké theo quy dinh
cua phap luat dan sy Viét Nam hién hanh.Trén co s& danh giad thuc trang quy dinh
phap luat, quan diém cta cac chuyén gia, thuc tidn xét xtr va tham chiéu phap luat
nudc ngoai, phap luat Phap va Hoa Ky. Tir d6, nhan dién nhitng bat cap trong quy
dinh phap lut hién hanh va dé xuit huéng hoan thién bao dam quyén loi tt nhat

cho cac chii thé lién quan trong quan hé nay.



CHUONG 4
CHU THE VA PHAM VI THU'C HIEN NGHIA VU
VE TAI SAN DO NGUOI CHET PE LAI

4.1. Chi thé thyc hién nghia vu vé tai sian do nguoi chét dé lai
4.1.1. Ngwoi thira ké

V& trach nhiém thyc hién nghia vu vé tai san do nguoi chét dé lai cua NTK,
trong 1y luan phap 1y hién ton tai hai quan diém chu dao twong tmg vé6i hai truong

phai hoc thuyét khac nhau. Cuy thé nhu sau:

Trudng phai thir nhat, chu treong ké tuc nhan than (continuity of person). Dai
dién cho trudng phai nay 1a luat cia Phap. Ho chu truong coi thira ké 1a viéc chuyén

giao tu cach chu thé tir nguoi chét sang NTK*.

Trudng phai thir hai, chu truong theo 1y thuyét thira ké tai san (succession to
property). Pai dién cho truong phai nay 1a luat cia Anh-My. Luét cia Anh-My thiét

1ap ché do quan 1y tai san thira ké theo moé hinh trust®.

Giai phap ctia Viét Nam theo nguyén tac thira ké tai san khong theo nguyén tic
ké tuc nhan than. Nhimg ai duoc hudng di san méi chinh 13 chi thé thuc hién nghia
vu vé tai san do ngudi chét dé lai.

4.1.2. Ngwoi quan ly di sdn

Khoan 2 Piéu 615 BLDS niam 2015 quy dinh trong trudng hop di san chua
chia thi nguoi quan 1y di san thyc hién nghia vu vé tai san do ngudi chét dé lai theo
thdéa thuan cua NTK.

Kién nghi

Hoc hoi kinh nghiém phép luat cua Phap va Hoa Ky va cac bat cap trong thuc
tién, BLDS can quy dinh r6 hinh thure thoa thuan lya chon nguoi quan ly di san. Cuy
thé diéu chinh khoan 1, Piéu 616 BLDS nam 2015 nhu sau: “I. Ngwoi qudn 1y di

“ Nguyén Ngoc Dién, Gido trinh Ludt Hon nhén va gia dinh, Quan hé tai san vor chong, thira ké, NXB. Dai
hoc qubc gia TPHCM, 2023, TPHCM, tr.301.
# Nguyén Ngoc Dién, Gido trinh Luat Hon nhan va gia dinh, Quan hé tai san vg chéng, thira ké, NXB. Pai
hoc qudc gia TPHCM, 2023, TPHCM, tr.302.



san la nguoi duoc chi dinh trong di chic hoac do nhitng NTK thoa thudn cu ra.

3

Théa thudn phdi dwoc xdc ldp bang van ban va dwge cong chiing, chirng thye.’
4.1.3. Nguwoi dwoc di tang, nguwoi quan ly di sdan dung vao viéc tho cung

Thuc hién nghia vu vé tai san do nguoi chét dé lai khong chi danh riéng cho
NTK, ngudi quan 1y di san, chil thé ndy con 13 nguoi duoc di ting, ngudi quan 1y di
san dung vao viéc thd cung. Tuy nhién, cic chu thé nay chi phai thuc hién nghia vu
khi roi vao trudng hop dic biét. Cu thé: ngudi duoc di ting va ngudi quan 1y di san
tho cing s€ tr¢ thanh chu thé thuc hién nghia vu vé tai san do nguoi chét dé lai
trong trudng hop toan bo di san khong du dé thuc hién nghia vu cua ngudi 1ap di

chuc.

Vén dé duoc dit ra: trong trudng hop ngudi dé lai di chic vira di ting vira
danh mot phén di san cho thd cung va toan bo di san khong du thuc hién nghia vu
vé tai san do ngudi chét dé lai, khi d6, nguoi duoc di ting dung tai san di tang hay

ngudi quan 1y di san tho cung ding tai san thd cing dé thuc hién nghia.

Kién nghi: BLDS can diéu chinh tht ty dung tai san di ting dé thanh toan
nghia vu vé tai san trude khi bit budc phai st dung tai san danh cho phan thd clng.
Cu thé, stra d6i khoan 2, Diéu 645 BLDS niam 2015 nhu sau: “2. Truong hop toan
bé di san ciia nguoi ché khong di dé thanh todn nghia vu vé tai san cia nguoi dé
thi khéng dwoc danh mét phan di san ding vao viéc tho ciing, triv truong hop phan

di tang du dé thanh toan phan nghia vu vé tai san con lgi cua nguoi chét.”

4.1.4. Nha nwéc véi tw cdch la chii thé tiép qudn tai sin khéng cé nguwoi

thira ké

Diéu 622 BLDS nam 2015 quy dinh 1a “Truong hop khéng c6 NTK theo di
chuc, theo phap luat hodc c6 nhung khong dugce quyén huong di san, tu chdi nhan
di san thi tai san con lai sau khi da thuc hién nghia vy vé tai san ma khong c6 nguoi
nhén thira ké thudc vé Nha nudc”. Diéu ndy duoc hiéu ring, tai san khong c6 NTK

s€ thudc vé Nha nudc sau khi da thuc hi¢n nghia vy vé tai san, nhung chu thé nao



phai thuc hién nghia vu trong truong hop nay? Nha nudc thuc hién xong s€ nhan
phan con lai hay mot chi thé nao khac?

Kién nghi: Co thé tham khao Nghi dinh 29/2018/ND-CP ¢6 quy dinh vé don
vi chu tri quan 1y tai san dugc xac lap quyén sé hiru toan dan nhu sau: “... di san
khong c6 NTK, S& Tai chinh 1a don vi chu tri quan 1y..”. Tuy nhién, quy dinh nay
con kha chung chung va chua quy dinh truc tiép co quan nio 1a co quan truc tiép
thue hién nghia vu vé tai san do ngudi chét dé lai trong truong hop nay.

4.2. Pham vi thuc hién nghia vu vé tai sian do nguoi chét dé lai

4.2.1. Trong pham vi di san

4.2.1.1. Di san

Hién nay, mot s6 loai tai san gay tranh cai khi xdc dinh li¢u ching c6 duogc
xem 14 nam trong PVDS san ctia ngudi chét hay khong?

Thir nhdt, vé hoa 1oi, loi tirc phét sinh sau thoi diém mo thira ké

Thuc tién xét xir thé hién quan diém khéc nhau.

Quan diém cua cac chuyén gia ciing c6 nhiéu y kién trai chiéu.

Kién nghi

Tur nhitng phén tich trén, tac gia kién nghi Viét Nam can b6 sung vao BLDS
hudng dan rd rang vé viéc xac dinh hoa loi, loi tirc phat sinh tur tai san cia nguoi
chét dé lai dwoc xem la di sin thira ké.

Thir hai, vé tién bao hiém tinh mang

Hién tai van dé tién bao hiém khong dugc quy dinh trong BLDS Viét Nam ma
dugc diéu chinh béi quy dinh phap luat vé bao hiém. Cac quy dinh cta phap luat
bao hiém ciing khéng quy dinh rd tién bao hiém c6 thudc vé di san thira ké khong.
Tuy nhién, mét trong nhimg nodi dung ciia hop dong bao hiém 1a c6 nguoi thy
huong®. Nhu vay, néu hop ddng khong chi rd nguoi thu hudng thi giai quyét nhu

thé nao? Luc ndy, s& cin ctr vio BLDS nam 2015 dé giai quyét theo phap luat thira

# Piéu 17 Luat Kinh doanh bao hiém niam 2015.



ké. Hudng giai quyét nhu quan diém cta Toa an trong hai vu viéc dugc phan tich 1a
pht hop. Tuy nhién, dé thong nhit trong dudng 16i xét xir trong hé thdng toa an,
phap luat can quy dinh 13, trong trudng hop néu trong hop dong khong chi dinh rd
nguoi thy hudng thi tién bao hiém 14 di san cia ngudi chét. Trong truong hop chi
dinh rd ngudi thy hudng, cong ty bao hiém co trach nhiém chi tra s tién nay cho

nguoi thy huong.
Thik ba, tién phiing diéu
Tién phung diéu hién nay cé nhiéu quan diém khac nhau.
Kién nghi:

Tt nhitng phan tich trén, tac gia kién nghi BLDS theo hudng, xac dinh tién
phung diéu 1a phan tai san dic biét va dugc wu tién thanh toan chi phi cho mai tang.
Chi khi s tién phung diéu khong du dé chi tra tién mai tang thi c6 thé trich tir di san
ciia ngudi chét dé lai. Con trudng hop tién phung diéu 16n hon chi phi mai tang,
phan du giao cho ngudi dam nhédn viée thd cing quan 1y, st dung cho muyc dich

cling gid, xAy mo, cai tang sau nay.
Thi tw, viéc thyc hién nghia vu cta ngudi chét dé lai 1a lién d6i hay nghia vu
riéng r&?
Thuec tién xét xtr ¢6 cai nhin da chiéu va khong cung quan diém.
Kién nghi

Tir nhitng bét cap trén, gia kién nghi stra d6i khoan 3, Piéu 615 BLDS nim
2015 theo hudng xac dinh NTK c6 nghia vu lién d6i d6i véi cac nghia vu vé tai san
do ngudi chét dé lai. Cu thé: “3. Truwong hop di san da dwoc chia, nhitng NTK ¢6
trach nhiém lién doi thyc hién nghia vu vé tai san do nguoi chét dé lai twong ung
nhung khong virot qua phd‘n tai san ma minh da nhdn, trie truong hop co thoa thudn

khac.”



4.2.1.2. Danh muc di san

Ton tai mot danh muc di san s€ 1a co s& xac dinh gidi han trach nhiém thuc
hién nghia vy vé tai san do nguoi chét dé lai. Pac bi¢t, danh muc di san bdo v¢

quyén loi cho NTK vé ca chu ng cua di san.
Kién nghi

Can ban hanh huéng dan cu thé vé viéc 1ap danh muc di san. bé quy dinh vé

trach nhiém lap danh muc di san di vao thuc tién, tac gia kién nghi nhu sau:
Thir nhat, vé chii thé ldp danh muc di san
Thir hai, cong chung chirng thuc danh muc di san
Thir ba, thoi han ldp danh muc di san
4.2.2. Ngoai pham vi di san

Piéu 615 BLDS niam 2015 khang dinh: Nhitng ngudi huong thira ké c6 trach
nhi¢m thyc hién nghia vu tai san trong PVDS do ngudi chét dé lai, trir truong hop
cO thoa thuan khac. Nhu vay, pham vi thyc hién nghia vu vé nguyén tdc van nim
trong PVDS. Tuy nhién, néu nguoi thira ké tu nguyén thoa thuan, thi pham vi thuc

hién nghia vu c6 thé nam ngoai PVDS.

Trong qud trinh NTK thuc hién nghia vy vé tai san do nguoi da chét dé lai
bang chinh tai san ctia minh dd phat sinh mot sé vuéng méc va bat cap can duoc

phan tich nhu sau:

Thit nhat, néu NTK tng trudc tai san riéng dé thanh toan nghia vu vé tai san
ciia ngudi chét c6 1am phat sinh quyén yéu cau hoan tra (thé quyén) ddi véi cac
dong thira ké khac hay khong? Kién nghi: Viéc xdy dung quy dinh vé thé quyén
trong truong hop NTK sir dung tai san ctia minh dé thuc hién nghia vu thanh toan
cac khoan ng, céc chi phi khac lién quan dén thira ké 1a diéu can thiét.

Thir hai, vé thoa thuin cia NTK chép nhan thyc hién nghia vu vugt qua pham
vi tai san ma ho duoc nhan. Kién nghi: Viét Nam can quy dinh 10 vé hinh thie va

gia tri phap 1y cia thoa thudn giita cac dong thira ké. Cuy thé sira khoan 1, Diéu 615



BLDS nam 2015 nhy sau: “1. Nhitng ngudi huong thira ké co trach nhiém thyc hién
nghia vy tai san trong PVDS do ngudi chét dé lai, trir trudng hop c6 thoa thuan
khac. Thoa thuan phai duoc xac 14p bing vin ban va co cong chimg hodc chimg

thuc.”
Két luin chuong 4

Viéc thuc hién nghia vu vé tai san do nguoi chét dé lai 1a mot ndi dung quan
trong trong phap ludt dan sy, khong chi nhim dam bao quyén va loi ich hop phap
clia cac chii ng, chu thé c6 quyén ma con gép phan duy tri sy on dinh ciia cac quan
hé tai san sau khi mot ca nhan chét. Trong chuong 4, ndi dung da tap trung lam rd
cac van dé phép 1y lién quan chu thé cling nhu pham vi thyc hién nghia vu ve tai san

do ngudi chét dé lai.



KET LUAN

”»

Luan an “Nghia vu vé tai sin do nguwoi chét dé lai theo phdp ludt Viet Nam
duoc nghién ciru dap tng yéu cau hoan thién khung phap 1y vé thira ké néi chung va
nghia vu vé tai san do nguoi chét dé lai noi riéng. Trén co sé cac cong trinh nghién
clru trong nudc va nudc ngoai, ludn an tiép tuc nghién ciru va phat trién cac van dé
vé xéac dinh nghia vu tai san, th ty thanh toan va thuc hién nghia vu vé tai san do
ngudi chét dé lai. So v6i muc tiéu dit ra, Luan an d3 phan tich va giai quyét cac
vudéng mic, bat cap chua hoan thién nham can bang quyén loi gitta NTK va cac chii

thé c6 quyén khac.
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