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CompuTiNG OVERTIME PAY ON THE RATE AppLicABLE TO THE TYPE OF WORK PERFORMED IN OverTiME Hours (Secs. 7(g)(1) anp

(2)

§778.415 The statutory provisions.
Sections 7(g) (1) and (2) of the Act provide:

(g) No employer shall be deemed to have violated subsection (a) by employing any employee for a
workweek in excess of the maximum workweek applicable to such employee under such subsection if,
pursuant to an agreement or understanding arrived at between the employer and the employee before
performance of the work, the amount paid to the employee for the number of hours worked by him in
such workweek in excess of the maximum workweek applicable to such employee under such
subsection:

(1) In the case of an employee employed at piece rates, is computed at piece rates not less than
one and one-half times the bona fide piece rates applicable to the same work when performed during
nonovertime hours; or

(2) In the case of an employee performing two or more kinds of work for which different hourly or
piece rates have been established, is computed at rates not less than one and one-half times such bona
fide rates applicable to the same work when performed during nonovertime hours;
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and if (i) the employee's average hourly earnings for the workweek exclusive of payments described in
paragraphs (1) through (7) of subsection (e) are not less than the minimum hourly rate required by
applicable law, and (ii) extra overtime compensation is properly computed and paid on other forms of
additional pay required to be included in computing the regular rate.

§778.416 Purpose of provisions.

The purpose of the provisions set forth in §778.415 is to provide an exception from the
requirement of computing overtime pay at not less than one and one-half times the regular rate for
hours worked in excess of the applicable maximum hours standard for a particular workweek and to
allow, under specified conditions, a simpler method of computing overtime pay for employees paid on
the basis of a piece rate, or at a variety of hourly rates or piece rates, or a combination thereof. This
provision is not designed to exclude any group of employees from the overtime benefits of the Act. The
intent of the provision is merely to simplify the method of computation while insuring the receipt by the
affected employees of substantially the same amount of overtime compensation.

§778.417 General requirements of section 7(g).

The following general requirements must be met in every case before the overtime computation
authorized under section 7(g)(1) or (2) may be utilized.
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(a) First, in order to insure that the method of computing overtime pay permitted in this section
will not in any circumstances be seized upon as a device for avoiding payment of the minimum wage due
for each hour, the requirement must be met that employee's average hourly earnings for the workweek
(exclusive of overtime pay and of all other pay which is excluded from the regular rate) are not less than
the minimum. This requirement insures that the employer cannot pay subminimum nonovertime rates
with a view to offsetting part of the compensation earned during the overtime hours against the
minimum wage due for the workweek.

(b) Second, in order to insure that the method of computing overtime pay permitted in this section
will not be used to circumvent or avoid the payment of proper overtime compensation due on other
sums paid to employees, such as bonuses which are part of the regular rate, the section requires that
extra overtime compensation must be properly computed and paid on other forms of additional pay
required to be included in computing the regular rate.

§778.418 Pieceworkers.

(a) Under section 7(g)(1), an employee who is paid on the basis of a piece rate for the work
performed during nonovertime hours may agree with his employer in advance of the performance of the
work that he shall be paid at a rate not less than one and one-half times this piece rate for each piece
produced during the overtime hours. No additional overtime pay will be due under the Act provided that
the general conditions discussed in §778.417 are met and:

(1) The piece rate is a bona fide rate;

(2) The overtime hours for which the overtime rate is paid qualify as overtime hours under section
7(e) (5), (6), or (7);

(3) The number of overtime hours for which such overtime piece rate is paid equals or exceeds the
number of hours worked in excess of the applicable maximum hours standard for the particular
workweek; and

(4) The compensation paid for the overtime hours is at least equal to pay at one and one-half times
the applicable minimum rate for the total number of hours worked in excess of the applicable maximum
hours standard.

(b) The piece rate will be regarded as bona fide if it is the rate actually paid for work performed
during the nonovertime hours and if it is sufficient to yield at least the minimum wage per hour.

(c) If a pieceworker works at two or more kinds of work for which different straight time piece rates
have been established, and if by agreement he is paid at a rate not less than one and one-half whichever
straight time piece rate is applicable to the work performed during the overtime hours, such piece rate
or rates must meet all the tests set forth in this section and the general tests set forth in §778.417 in
order to satisfy the overtime requirements of the Act under section 7(g) (2).

§778.419 Hourly workers employed at two or more jobs.
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(a) Under section 7(g)(2) an employee who performs two or more different kinds of work, for which
different straight time hourly rates are established, may agree with his employer in advance of the
performance of the work that he will be paid during overtime hours at a rate not less than one and
one-half times the hourly nonovertime rate established for the type of work he is performing during
such overtime hours. No additional overtime pay will be due under the act provided that the general
requirements set forth in §778.417 are met and;

(1) The hourly rate upon which the overtime rate is based in a bona fide rate;

(2) The overtime hours for which the overtime rate is paid qualify as overtime hours under section
7(e) (5), (6), or (7); and

(3) The number of overtime hours for which the overtime rate is paid equals or exceeds the
number of hours worked in excess of the applicable maximum hours standard.

(b) An hourly rate will be regarded as a bona fide rate for a particular kind of work it is equal to or
greater than the applicable minimum rate therefor and if it is the rate actually paid for such work when
performed during nonovertime hours.

§778.420 Combined hourly rates and piece rates.

Where an employee works at a combination of hourly and piece rates, the payment of a rate not
less than one and one-half times the hourly or piece rate applicable to the type of work being performed
during the overtime hours will meet the overtime requirements of the Act if the provisions concerning
piece rates (as discussed in §778.418) and those concerning hourly rates (as discussed in §778.419) are
respectively met.

§778.421 Offset hour for hour.

Where overtime rates are paid pursuant to statute or contract for hours in excess of 8 in a day, or in
excess of the applicable maximum hours standard, or in excess of the employees' normal working hours
or regular working hours (as under section 7(e)(5) or for work on “special days” (as under section 7(e)(6),
or pursuant to an applicable employment agreement for work outside of the hours established in good
faith by the agreement as the basic, normal, or regular workday (not exceeding 8 hours) or workweek
(not exceeding the applicable maximum hours standard) (under section 7(e) (7), the requirements of
section 7(g) (1) and 7(g)(2) will be met if the number of such hours during which overtime rates were
paid equals or exceeds the number of hours worked in excess of the applicable maximum hours standard
for the particular workweek. It is not necessary to determine whether the total amount of compensation
paid for such hours equals or exceeds the amount of compensation which would be due at the
applicable rates for work performed during the hours after the applicable maximum in any workweek.
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