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Tiéu luan Thwc ti€n thu hdi sdn phdm khuyét tat cla tb chirc, ca nhan

1. Mot s6 1y luan vé thu hdi hang héa khuyét tit ciia té chirc, ca nhan

* Ngwoi tiéu dung

Trén thé gidi c6 rat nhiéu qudc gia dua ra quan diém vé nguoi tiéu dung, nhin chung
cac cach hiéu nay khong hoan toan thong nhat.

Theo Luit miu bao vé ngudi tiéu dung cia t6 chirc “IOCU” (International
Organization of Consumer Unions) - T6 chitc Qudc té ngudi tiéu dung' thi “nguwoi tiéu
diing c6 nghia la nguoi yéu cau hay s dung hang héa hay dich vu cho nhitng muc dich
ca nhan, trong gia dinh hay noi tro’™”.

Trong phép lut cua cic qudc gia thi khai niém “ngudi tiéu dung” ciing dugc hiéu
khéc nhau.

Theo Luat Bao vé quyén loi ngudi tiéu dung nam 1993 cta Trung Qudc tuy khong
c6 diéu khoan riéng giai thich khai niém nguoi tiéu ding nhung tai Diéu 2 ciia Luat nay
c6 quy dinh “Truong hop nguoi tiéu ding, vi nhu cau cudc song, mua, sir dung hang héa,
dich vu thi cdc quyén va loi ich hop phdp ciia minh sé dwoc bdo vé theo quy dinh cia
Ludt nay va truong hop Ludt nay khong quy dinh thi sé duoc bao vé theo cdc quy dinh
khdc c6 lién quan ciia phdp ludt.”"Nhu vay, diéu luat ndy di ngu ¥ rang ngudi tiéu dung
chi 1a c4 nhan mua, st dung hang hoéa, dich vu vi nhu cau sinh hoat cia minh ch khong
phai vi muc dich kinh doanh’.

Trong khi do, theo Luat cia Lién minh Chau Au duoc giai thich trong Chi thi )
1999/44/EC ngay 25/5/1999 vé viéc mua ban hang hoa tiéu dung va cac bao dam c6 lién
quan® “ngueoi tiéu ding la bdt cir tw nhién nhan (tiec la cd nhdn) ndo... tham gia vao cdc

hop dong diéu chinh trong Chi thi nay... vi muc dich khéng lién quan t&i hoat dong kinh

1. wj3ovCnt5zX AhUELpQKHeR 1 Dfw4FBAWCEOwBw&url=http%3A%2F%2Fdddn.vemedia.vn%2FImage
s%2FUploaded%2FShare%2F2009%2F09%2F25%2F4a5Duong-Anh-Son-giang-vien-khoa-Kinh-te-DHQG-TP-HC
M.doc&usg=AOvVaw0F3gGz9k EVejtXm02FCN

2, -"hitps.://www.google.com.vn/url?sa=t&rct=j&g=&esrc=s&source=web&cd=28&cad=rja&uact=8 &ved
=0ahUKEwj30ovCnt5zXAhUELpQKHeR I Dfw4FBAWCEQwBw&url=http%3A4%2F%2Fdd
3, dn.vemedia.vn%2FImages%2F Uploaded%2F Share%2F2009%2F09%2F25%2F4a5Duong-Anh-Son-giang
1 -Kinh-te- -TP- = _FElej -[truy cép ngay 01/11/2017].
4. Nguy@én Thi Tam,Phdt hién hang héa cé khuyét tt, xir Iy nh
’s. w thé nao?,
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doanh hodc nghé nghiép ciia minh’”.

Theo Diéu 3 Luét Bao vé ngudi tiéu dung Thai Lan nim 1979 ngudi tiéu dung “ld
nguwoi mua hang hoa hodc dich vu hodac dwoc chao mua hang hoa hodac dich vu tir mot
ngueoi kinh doanh, bao gom ngudi thuc sw siv dung hang héa, tiéu thy dich vu cé nguon
goc tir nguoi kinh doanh mdc di nguoi nay khéng triec tiép tra tién cho viéc sir dung
hang héa, tiéu thy dich vu d@6.”° Trong khi d6, ciing tai diéu khoan ndy “nguwoi kinh
doanh” dugc giai thich 13 nguoi ban hang, nha san xuit, nha nhap khau dé ban hang,
ngudi mua hang dé ban lai, ngudi cung cap dich vu, nguoi tién hanh viéc quang cao’.

Nhin chung khai niém NTD trong Luat Bao vé ngudi tiéu dung & mot sé nude da
néu thi khong thira nhan khéi niém NTD gén véi muc dich san xudt, kinh doanh ma khai
niém ngudi tiéu dung gan voi muc dich tiéu dung ca nhan va ho gia dinh (do cac quan hé
san xuat kinh doanh di c6 hé théng phap luat diéu chinh riéng). Mdi mot qudc gia cé ticu
chi xac dinh va dinh nghia khac nhau vé NTD, nhung cha yéu dya vao chu thé va muc
dich sir dung dé quy dinh thé nao 1 nguoi tiéu ding.

O Viét Nam tir khi phat trién nén kinh té thi truong, da xuét hién quan hé mua ban,
giao dich giita mot bén 13 nha san xuét, kinh doanh hang hoa va dich vu (thwong nhan)
voi mot bén 1a nguodi bod tién ra mua hang ho4 va dich vu dé phuc vu cho sinh hoat, tiéu
ding cua ca nhan, gia dinh va t6 chirc (duoc goi chung 13 ngudi tiéu dung). Theo Phap
lénh bao vé quyén loi ciia ngudi tiéu ding nam 1999 thi “ngudi tiéu dung 1a nguoi mua,
st dung hang hoda, dich vu cho muc dich ti€u dung sinh hoat ca nhan, gia dinh va to
chie™. Piéu 2 va Piéu 3 Nghi dinh 69/2001/NB-CP ngay 02/10/2001 ctia Chinh phi quy
dinh chi tiét viéc thi hanh Phap 1énh Bao vé quyén loi NTD d chi rd cac dbi tuong duoc
coi 1a NTD bao goém: (i) Ngudi mua va ngudi st dung hang hoéa, dich vu di mua cho

chinh ban than minh; (ii) Nguoi mua hang hoa dich vu cho nguoi khac, cho gia dinh hoac

6. -CO- ~tat=xu-[y-nhu-the-, [truy cap ngay 01/11/2017].
7. L& Hoang Mai, Trach nhiém boi thuong thiét hai do hang hoa )
68. cd khuyét tat,

hiem-boi-thuong-thiet- ha1 do- hang hoa -co- khuyet tat"http.//hanoimoi.com.vn/Tin-tuc/LS-bandoc/556
9, [truy cap ngay 01/11/2017].

10. Lé Vi Tha1 Ha, Trach nhlem clia ngudi san xuét d01 voi hang hoa c6 khuyét tat, HYPERLINK "h
811. http://www.nguoitieudung.com.vn/syngenta-ban-hang-hoa-kh
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cho to chuc sir dung; (iii) C4 nhéan, gia dinh, td chuc st dung hang hda, dich vu do nguoi
khac mua hodc do dugc tang, cho; (iv) Nguoi mua, st dung hang hoéa, dich vu cho muc
dich san xuat kinh doanh khong thudéc pham vi diéu chinh cia Nghi dinh
69/2001/ND-CP. Theo khoan 1 Diéu 3 Luat Bao vé quyén loi NTD nam 2010 giai thich
khai niém “nguoi tiéu dung”: “Ngudi tiéu dung la ngudi mua, st dung hang hoa, dich vu

cho muc dich tiéu dung, sinh hoat ciia ca nhan, gia dinh, t6 chir¢™

. Theo khai niém nay,
c6 thé thdy c6 3 yéu t6 cAu thanh nén dinh nghia NTD Viét Nam: (i) V& chu thé 1a ca
nhan, gia dinh, td chire; (i1) Vé hanh vi 1a mua hodc st dung hang hoéa, dich vy; (iii) Vé
muc dich cua hanh vi 1a ti€u dung, sinh hoat, khong nham muc dich kinh doanh'®.

* Hang héa khuyét tgt

Theo Tir dién Black’s Law Dictionary thi: “san pham c6 khuyét tat” (defective
products) 1 san pham gay ra nguy hiém mot cach bat hop 1y trong diéu kién str dung binh
thuong, khong dap ung dugc yéu cAu ma ngudi st dung mong doi, khong phu hop véi
tiéu chuan thiét ké ban dau hodc c6 15i ky thuat trong thiét ké, san xuit san pham''. Theo
Tir dién Thuat ngit phap luat Phap - Viét thi san pham c6 khuyét tat (produits défectueux)
1a nhitng dong san khong bao dam sy an todn ma ngudi ta co thé trong doi mot cach
chinh dang. Néu khiém khuyét cta san pham giy thiét hai dén ngudi hoic tai san khac,
thi nguoi san xuét, ngudi phan phdi, ngudi ban hodc ngudi cho thué san phdm d6 co trach
nhiém boi thudng thiét hai'?.

Luat Bao vé quyén lgi NTD nidm 2010 dinh nghia vé hang hoa c6 khuyét tat nhu
sau:

Hang hoa c6 khuyét tat 1a hang hoa khong bao dam an toan cho nguoi tiéu ding, cé
kha ning gy thiét hai cho tinh mang, strc khoe, tai san ctia ngudi tiéu dung, ké ca trudong

hop hang hoa d6 duoc san xuat theo dung tiéu chudn hoic quy chuan k¥ thuét hién hanh

°12. uyet-tat-phai-thu-hoi-va-boi-thuong-cho-nguoi-tieu-dung-d43517.h
1013. tml"http://www.nguoitieudung.com.vn/syngenta-ban-hang-hoa-khuyet-tat-phai-thu-hoi-va-boi-thuong-cho-
—tieu- - )i [truy cap ngay 01/11/2017].
14. Nguyén Minh Tu
115, 4n, Trach nhiém bdi thuong thiét hai do hang héa c6 khuyét tat gy ra cho ngudi tiéu dung theo phap luat
Viét Nam,

1216. i-tieu-dung-theo-phap-luat-viet-nam.htm"https./text. 123doc.org/document/2598 1
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nhung chua phat hién dugc khuyét tat tai thoi diém hang hoa dugc cung cép cho nguoi
tiéu dung, bao gom:

a) Hang hoa san xuat hang loat c6 khuyét tat phat sinh tir thiét ké k¥ thuat;

b) Hang hoa don 1é co khuyét tat phat sinh tir qua trinh san xuét, ché bién, van
chuyén, luu gitr;

¢) Hang hoa tiém an nguy co gdy mat an toan trong qua trinh sir dung nhung khong
¢6 hudng din, canh bao day du cho nguoi tiéu ding.

Quan diém cua phap luat Viét Nam vé hang hoa c6 khuyét tat da thé hién noi dung
co ban 13 hang héa khong dam bao an toan cho NTD vi nhitng khuyét tit cua hang hoa
phat sinh do thiét ké, san xuat hay viéc huéng dan, canh bao, sir dung.Nhu vay theo quy
dinh cua phap luat Viét Nam, t6 chtrc, c4 nhan kinh doanh phai dam bao hang hoa cua
minh khi luu thong trén thi truong phai ddm bao an toan cho nguoi tiéu dung. Tuy nhién,
trong nhiéu trudng hop, ké ca cb ¥ hoic vo y, hang hoa van phat sinh nhitng khuyét tat
gay thiét hai hoac co thé gay thiét hai dbi voi tai san, stc khoe va tham chi 1a tinh mang
ctia nhidu nguoi tidu dung.

2. Van dé thu hoi hang héa khuyét tat ciia to chirc, ca nhan theo Luit biao vé nguoi
tiéu dung 2010

Khi phat hién hang hoa c6 khuyét tat, to churc, ca4 nhan san xuit, nhap khéu hang
hoa c6 trach nhi€ém:

- Kip thoi tién hanh moi bién phap can thiét dé ngimg viéc cung cip hang hoa c6
Kkhuyét tat trén thi trudng;

- Thong bao cong khai v& hang hoa c6 khuyét tat va viéc thu hdi hang hoa d6 it nhat
05 s lién tiép trén bao ngay hodc 05 ngay lién tiép trén dai phat thanh, truyén hinh tai dia
phuong ma hang hoa d6 dugc luu thong véi cac nd1 dung sau day:

+ MO ta hang hoa phai thu hoi;

+ Ly do thu hoi hang héa va canh bao nguy co thiét hai do khuyét tat ciia hang héa

13 chirc nay doi tén thanh “Consumer International - CI”.
Ths. Nguyeén Hoang Thuy, “Boi thuong thiét hai do vi pham quyén loi nguoi tiéu

Tham khao mién phi céc tai liéu khac tai luanvantot.com



DICH VU VIET LUAN VAN TRON GOI WEBSITE: LUANVANTOT.COM

ZALO/TELE 0934573149
gay ra;

+ Thoi gian, dia diém, phuong thtrc thu hdi hang hoa;

+ Thoi gian, phuong thirc khac phuc khuyét tat ciia hang hoa;

+ Cac bién phap can thiét dé bao vé quyén loi ngudi tiéu dung trong qua trinh thu
hoi hang hoa;

- Thyc hién viéc thu hoi hang hoa c6 khuyét tat ding ndi dung di théng béo cong
khai va chiu cac chi phi phat sinh trong qua trinh thu hoi;

- B4o cao két qua cho co quan quan Iy nha nudc vé bao vé quyén loi ngudi tiéu
dung cép tinh noi thuc hién thu hdi hang héa c6 khuyét tat sau khi hoan thanh viéc thu
hoi; truong hop viéc thu hdi hang héa co khuyét tat dugc tién hanh trén dia ban tir hai
tinh tr& 1én thi bao cdo két qua cho co quan quan Iy nha nudc vé bao vé quyén loi nguoi
tiéu dung ¢ trung vong.

Cian ct phap ly: Khoan 3 Diéu 3, Piéu 22, 23 Luit Bao vé quyén loi nguoi tiéu
dung 2010.

Hién nay, v6i su phét trién hién nay thi cac quy dinh hién hanh chwa dap ung véi
yéu cau thuc t& nén Day 1a dé xuét tai dy thao Luat Bao vé quyén loi ngudi tiéu dung
(stra d61) dang dugc B Cong Thuong lay ¥ kién gop ¥ ctia nhan dan. Theo dy thdo, san
pham c6 khuyét tat bao gdm: a) San pham c6 khuyét tat nhom A 13 san pham c6 kha ning
gay thiét hai cho stc khoe, tinh mang ciia nguoi tiéu dung; b) San pham c6 khuyét tat
nhom B 13 san pham c6 kha nang gay thiét hai cho tai san cia nguoi tiéu dung.

Khi phat hién san phdm c6 khuyét tat, td chirc, c4 nhan san xut, nhap khau hang
hoa tu minh hoic theo yéu cu cta co quan quan 1y nha nudc vé bao vé quyén loi ngudi
tiéu dung va cac co quan quan 1y nha nudc trong cac nganh, linh vuc lién quan co trach
nhiém:

- Kip thoi tién hanh moi bién phap can thiét dé ngimg viéc cung cip san pham c6
khuyét tat trén thi truong.

- Thong bao cong khai vé san phim c6 khuyét tat va viéc thu hodi san pham do6 it

nhit 05 s6 lién tiép trén bao ngay hodc 05 ngay lién tiép trén dai phat thanh, truyén hinh
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tai dja phuong ma hang hoa d6 dugc luu thong voi cac ndi dung: M6 ta san pham phai
thu hdi; 1y do thu hdi san pham va canh bao nguy co thiét hai do khuyét tit cia san phdm
gay ra; thoi gian, dia diém, phuong thic thu hdi san pham; thoi gian, phwong thirc khic
phuc khuyét tat cia san pham; cic bién phéap can thiét dé bao vé quyén loi ngudi tiéu
dung trong qua trinh thu hoi san pham.

Podng thoi béo cdo co quan quan 1y nha nude vé bao vé quyén loi ngudi tiéu ding
va cac co quan quan ly nha nudc trong cac nganh, Iinh vyc lién quan trudce khi thuc hién
viéc thu hdi; thuc hién viéc thu hdi ding ndi dung da bao céo, thong bao va chiu cac chi
phi phat sinh trong qu4 trinh thu hoi.

Co quan quan Iy nha nudc vé bao vé quyén loi ngudi tiéu ding va cic co quan quan
Iy nha nudc trong cac nganh, linh vuc lién quan cap tinh noi thuc hién thu hoi san pham
c6 khuyét tat co trach nhiém giam sat viéc thuc hién dé bao dam viéc thu hoi dugc thuc
hién dung ndi dung di thong bao, bao dam quyén va loi ich hop phap cta nguoi tiéu dung
va phu hop véi quy dinh cia phap luat; trudng hop viée thu hdi san pham cé khuyét tat
duogc tién hanh trén dia ban tir hai tinh tré 1én thi co quan quan Iy nha nudc vé bao vé
quyén loi ngudi tiéu ding va cac co quan quan 1y nha nude trong cic nganh, linh vuc lién

quan ¢ trung wong cé trach nhiém giam sat.
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