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Loi mé dau:

Piéu 2 khoan 1' va khoan 7> cua Hién chuong Lién hiép qudc khang dinh su ton
trong can thict cua van dé chu quyén lanh tho va cong viéc ndi bd cua mot quoc gia.
Pay Ia hai trong s0 nhiing nguyén tac thé hién sy hai hoa gitra cac truong phai tu

tuong khac nhau va dugc thira nhan rong rai nhét trong luat qudc té dwong dai.?

Tén trong quyén con ngudi 1a mot nguyén tic méi hinh thanh, do cac nudc phuong
Tay khoi xudéng. Nguyén tic nay chi dugc mot 6 nude chép nhén khi ¢6 sy vi pham
nghiém trong cac quyén con ngudi. Nguyén tic ndy 1a cha dé cta nhiéu cudc tranh
ludn gay git...* Trén co so clia nguyén tic nay, can thiép nhin dao (humanitarian
intervention) vbn 13 mot thuc tidn qubc gia dang co xu hudng trd thanh tip quan qudc
té (international customary law), di va dang c6 co s& dé phat trién mot cach nhanh

chong trong khoang thoi gian vai chuc ndm tré lai day.

Theo Cao Huy Thuan’, luat phép vbn co hai nua, “nira nay, nhu Rousseau da noi, luat
nhdm bao vé trat tu da an bai, nghia l1a ké manh va ké giau. Nhung ntra kia, luét lam
hoa diu trat tr d6 bang cach budc né phai tuan theo nhitng nguyén tic, nghia la nhiing
gi6i han va nhitng boén phan, va nhu vay luit bao vé ké yéu va ké nghéo. Nguyén tic
bét can thiép 13 dé bao vé cac nudc yéu chdng lai tham vong ba quyén ctia cac nudc
16n, nguyén tic nhin quyén la dé bao vé ca nhan chéng lai ap birc trong 1ong mdi

quéc gia. Nguyén tic ndo ciing bao ham nhitng hau qua tiéu cuc. Bat

1 Piéu 2 khoan 1 Hién chu’ong LHQ:

Lién Hop Quéc duwoc : XAy dung trén nguyén tic binh ddng, chii quyén cia tat ca cac nude thanh vién.

2 Piéu 2 khoan 7 Hién chuong LHQ:

Hién chuong ndy hoan toan khong cho phep Lién Hop Quéc dwgc can thiép vao nhitng cong viéc thuc chat

thuge tham quyen néi bg ciia bdt cir quoc gia nao, va khong doi hoi cdc thanh vién cua Lién Hop Quocphaz

dwa nhitng céng viéc loai ndy ra gidi quyét theo quy dinh cia Hién chwong; tuy nhién, nguyén tic ndy

khéng lién quan dén viéc thi hanh nhzmg bién phdp cuong ché néi & churong VII.

> Hoc vién Quan hé quoc té, Ludt quoc té, trang 583, Ha N¢i, 2007.

“Nt, tr 585.

5 Gido su émérite PH Picardie Jules Verne (Amiens, Phap), nguyén Giam dbc Trung tim nghién ctru vé
Cong ddng Au chau tai DH Picardie Jules Verne.



can thiép va chu quyén qudc gia c6 thé dung dudng bao quyén. Can thiép co thé tao

ra cai ¢ cho dé quoc thao ting.”6

Bao quyén? Phai chang d6 14 hinh anh cta nhimg bo xwong ngudi & Auschwitz, hay
gan giii hon d6 nhiing so ngudi ¢ bao tang diét ching Tuol Sleng vé t6i 4c ctia Khmer
Do trong giai doan 1975-1979... Nhic dén day, liéu rang di co ai quén tac dong giai
phong con ngudi cia Viét Nam khi can thi¢p qua bén kia bién gigi Tay Nam? Vay thi

can thi¢p c6 khi lai hop long nguoi chang?

Chung ta van thuong nghe nhimg thong tin trai chiéu binh luan va danh gia vé viéc
Viét Nam can thi¢p vao Campuchia nam 1979 dé tu vé va ngan chan nan di¢t chung.
C6 v kién cho rang “su can thiép c6 tinh chit qudc té nay khong chi dwa trén co s
nhan dao va trong giai doan d6 ludn bi cong dong qudc té 1én an nhu mot su vi pham
dén chii quyén ctia Campuchia.”” Nguoc lai, ciing c¢6 1ap luan ung ho quyén “tir v&”

cua Viét Nam... ®
Vay dung sai thé nao? Bai viét s& tap trung giai quyét nhitng ciu hoi vé luat qudc té
c6 lién quan tryc tiép dén vin dé Viét Nam dwa quan vao Campuchia cach day vira

tron 30 nam: di¢t chuing, can thi€ép nhan dao va quyén “ty v€” cua qudc gia.

Hay bat dau bang cac khai niém. ..

6 Cao Huy Thuan, Can thiép nhin quyén, Tap chi thoi dai s 6, 2001.
’ hitp: index.php?base id=130, truy cép 11h19’ ngay 24/4/2009.
¥ Nguyén védn: “the Vietnamese had a legitimate right to self defence, and the 1978 invasion was consistent

with that.”, http://www.cambodia.org/blogs/editorials/labels/Vietnamese%?20influence.html, truy cép
11h39’° ngay 24/4/2009.


http://www.hrea.net/index.php?base_id=130
http://www.cambodia.org/blogs/editorials/labels/Vietnamese%20influence.html

)] Thé nao la diét ching

1) BPinh nghia theo cach thong thuong

Theo Bach khoa toan thu Viét Nam, di€t chung 1a tdi 4c ti€u di€t cdc nhém cu dan,
chung toc, dan tdc, ton gido, thiét 1ap mot ché do théng tri doc tai cua mot nhom
ngudi; hodc ap dung cac bién phap dé tuyét diét sy sinh dé trong cac cur dan noi trén.
La mot trong nhiing tdi 4c ghé tdém nhét chéng nhan loai. Phat xit Puc da thuc hién
chinh sach diét chung trong Chién tranh thé giéi IL, dic biét ddi v6i ngudi Do Thai va
ngudi Xlavo. Chinh quyén Pon Pét - Iéng Xary (Pol Pot - Ieng Sary) ciing da thuc
hién chinh sach diét ching dbi v6i nhan dan Campuchia. Cong uéc qudc té "Vé su
ngan chan td1 ac diét chung va vé su trung phat t01 ac diét chung" (1948) quy dinh

trach nhiém hinh sy quoc t€ doi v4i nhitng ¢4 nhan vi pham tdi 4c nay.’

2) Pinh nghia theo ludt quéc té

Piéu 6 Quy ché Rome 1998 cua Toa an hinh sy qubc té (Rome Statute of the

International Criminal Court) dinh nghia “diét chung” (genocide) '° nhu sau:

For the purpose of this Statute, "genocide" means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such:

- Killing members of the group;

- Causing serious bodily or mental harm to members of the group;

°Béch khoa toan thu Viét Nam, muc tir “diét ching”,
http://dictionary.bachkhoatoanthu.gov.vn/default.aspx?param=1F9CaWQIMzUzMDEmZ3JvdXBpZD0ma2
1uZD0ma2V5d29yZD1kaSVIMSViYiU4N3QrY 2glZTEIY mIlY TduZw==&page=1, truy cap 4#h08’ ngay
25/04/20009.
' Pay 1a sy nhic lai cia ban Tuyén ngén quoc té nhén quyén (The Universal Declaration of Human
Righs-UDHR) nam 1948 va Hién chuong vé cac quyen dén sy va chinh tri (The International Convenant
on Civil and Political Rights-ICCPR) duoc Pai hoi dong Lién hiép qudc thong qua nam 1996.


http://dictionary.bachkhoatoanthu.gov.vn/default.aspx?param=1F9CaWQ9MzUzMDEmZ3JvdXBpZD0ma2luZD0ma2V5d29yZD1kaSVlMSViYiU4N3QrY2glZTElYmIlYTduZw==&page=1
http://dictionary.bachkhoatoanthu.gov.vn/default.aspx?param=1F9CaWQ9MzUzMDEmZ3JvdXBpZD0ma2luZD0ma2V5d29yZD1kaSVlMSViYiU4N3QrY2glZTElYmIlYTduZw==&page=1

- Deliberately inflicting on the group conditions of life calculated to bring about
its physical destruction in whole or in part;
- Imposing measures intended to prevent births within the group;

- Forcibly transferring children of the group to another group.

Nhu vay, to1 diét chung bao gém nhitng hanh dong dugc thuc hién voi y dd hay diét,
toan by hoac mot phén, mot quéc gia, dan toc, mdt nhém sdc toc hodc ton gido. Diét
chung 13 mot trong sé nhitng hanh vi c¢6 muyc dich ¢b ¥ tiéu diét toan bd hodc mot

phan cong dong nguoi hoac dan tdc.

Theo Piéu 25(3)(b) ctia Quy ché Rome: In accordance with this Statute, a person
shall be criminally responsible and liable for punishment for a crime within the
jurisdiction of the Court if that person: [...] (b) Orders, solicits or induces the

commission of such a crime which in fact occurs or is attempted;”,

Theo do, bat ky nguoi ndo ra 1énh, ga gdm hodc xui giuc ngudi khac thyc hién hodc
¢ gang thuc hién cac hanh vi diét ching s& pham tdi diét chung. Piéu 25(3)(c) nhén
manh rang nhitng nguoi tro gitp, tiép tay hodc nhing hinh thic gitp d& khac nhim
thuc hién hodc ¢ géng thuc hién hanh vi diét chung s€ bi coi 1a tdi pham diét chung.
Piéu 23(3)(d) khing dinh ring ddng pham trong viéc thuc hién hanh vi diét ching
duogc dinh nghia chinh thirc 1a mét t61 pham, do do, cling dugc xem tuong ty nhu

hanh vi diét chung.

) Can thiép nhan dao

1) Nguon goc va khdi niém chung vé can thiép nhan dao

Bernard Kouchner, mdt trong nhiing ngudi sang 1ap t6 chire “Bac si khong bién gidi”

(Médecins sans frontiere) va hién tai dang la ngoai trudng Cong hoa Phap la



nguoi dau tién s dung thudt ngir “can thiép nhan dao” (humanitarian intervention)."

Dén tan bay gid, van chua thé c6 mot dinh nghia hoan toan hop 1y cho khai niém
“can thiép nhan dao”, hay noi ding hon “can thiép nhan dao” van chua dugc phap
dién hoéa trong cac diéu udc qudc té. N6 chi dung lai & murc tao khuynh huéng dé dan

dén viéc hinh thanh mdt tdp quan quoc t€ mdi mé.

Khi dé cap dén van dé can thiép nhan dao, Cao Huy Thuan di c6 y kién rat hay khi
phan tich hai khia canh cua vin dé “dao dirc tdi khan” (morale d’extréme urgence).
Vay “dao dirc tdi khan” 1a gi? Theo ong, d6 1a nhitng viéc lam can thiét, 13 “quan tim
duy nhat” khong can biét 1y lich, qudc tich cia ngudi nhan dugc no. Tir ddy, nay sinh
vé mit phap 1y “quyén duoc ciru tro” (droit d’assitance) va “quyén can thiép” (droit

d’ingérence).

Tuy nhién, “quyén can thiép” ngay lap tirc gip phai mot rao can rat 16n, d6 1a hai
nguyén tic co ban cua ludt qudc té-nhitg quy pham cé tinh bit budc chung (jus
cogens) dbi v4i moi chi thé cua luat qudc té va duoc ghi nhan ¢ diéu ude quéc té
cling nhu tdp quan qudc t&. Mot 13, nguyén tic binh dang chu quyén gitta cac qudc
gia. Hai 13, nguyén tic khong can thiép vao cong viéc ndi bd cua qubc gia khac.
Khong chi dimg lai & viéc quy dinh trong diéu 2 khoan 7 Hién chuong, nim 1965,
Lién hiép qubc da thong qua nghi quyét vé viéc “Tuyén bd cam can thiép vao cong

viéc nodi bo, bao vé doc 1ap va chu quyén cua cac quoc gia.” '?

Nhén thirc chung cho rang, chu quyén quéc gia thé hién ¢ hai phwong dién dbi ngoai
va ddi noi.Vé doéi ngoai, chu quyén la yéu tb khang dinh tu cach binh dang trén

treong quoc té cia mdt quoc gia. Chi khi ¢6 chu quyén, mot quoc gia mdi co

" Xuan Lc, Bernard Kouchner-B¢ trudng khéng bién gidi,
http://www.bbc.co.uk/vietnamese/worldnews/story/2007/05/printable/070519_kouchner.shtml, truy cap
4h20’ ngay 25/04/2009. o

12 Truong Pai hoc Luat Ha Noi, Gido trinh Ludt quoc te, trang 49, NXB CAND, Ha Nai, 2006.


http://www.bbc.co.uk/vietnamese/worldnews/story/2007/05/printable/070519_kouchner.shtml

thé doc 1ap tham gia cac quan hé qudc té. Vé doi noi, chu quyén qudc gia thé hién &
quyén lyc tdi cao trong quan 1y dat nudc, cu thé 1a quyén ty quyét dinh vé thé ché
chinh tri, b méay hanh chinh, cach thirc xtr Iy cac van dé ndi bg, duong 161 phat trién
kinh té, xa hoi, khai thac va st dung tai nguyén... Nhu vay, noi ng’fm gon, chu quyén
quéc gia 1a khai niém chi quyén luc hop phap va tdi cao ciia mot nha nudc, theo luat
phap quéc té, duoc kiém soat lanh thd ctia minh vé& moi mit va dai dién cho 1anh thd
ctia minh trong quan hé quéc té ma khong chiu su chi phdi cta bét cr thé luc nao bén

ngoai."

2) Nhdn dinh vé can thiép nhan dao

Theo quan niém da duogc cong déng quéc té cong nhan, can thi¢p duoc hiéu 1a viéc
mot hodc mot s qubc gia dung ap luc tac dong truc tiép hodc gian tiép vao cong viée
ndi bd clia cac nude khac, vi pham Hién chuwong Lién hop quc va luat phap qudc té.
Hanh dong can thiép dién ra duéi nhiéu hinh thirc nhu kinh té, quan su, chinh tri,
ngoai giao... cong khai, hoic bi mat. Hinh thirc can thiép nghiém trong nhat 1a can
thiép vii trang, duoc thuc hién bang tién cong quan sy hodc tién hanh chién tranh; bi
mat nudi dudng, huin luyén, cung cp vii khi v.v.. cho cac luc luong ddi 1ap. Quy mé
va cudong do cua can thiép vil trang tuy thudc vao muc dich chinh tri cia bén tién

hanh can thi¢p.

Va “...nhiing chuyén gia phat minh ra cai goi 1a “Hoc thuyét can thi€p nhan dao” cho

rang, “nhan quyén cao hon chi quyén”, nén viéc vi pham chu quyén quoc gia cia ai

d6é voi muc dich “nhan dao”, “ngén chan tham hoa diét ching” 1a c6 thé bién minh
v . b . . v v

dugce.”’™

13 Vii Cong Giao, Chii quyén va nhdn quyén, Tap chi cong san dién ti,
http://203.162.0.19:8080/show_content.pl?topic=7&ID=3385, truy cap 10h27’ ngay 24/4/2009.

4 L& Minh, Vé cdi goi la “can thiép nhdn dao”’, Tap chi cong san dién ti,

http://www.tapchicongsan.org.vn/details.asp?Object=20954872&News 1D=28852968, truy cép lic
9h54° ngay 24/4/2009.



http://203.162.0.19:8080/show_content.pl?topic=7&ID=3385
http://www.tapchicongsan.org.vn/details.asp?Object=20954872&News_ID=28852968

2.1) Tt khia canh dao duc

Ngoai nhiing khia canh tot dep toat 1én tir tir “nhan dao” thi can thiép nhan dao, vé
mit nao do6, 1a cach thirc ra mot ddc an cho ngudi tir ti, chuéan bi tét dep nhat cho mot

cai chét da duoc du bao tir trude.

Theo Daniel A.Bell, giao su chinh tri hoc nguoi Canada, nguoi da tung co6 thoi gian
phuc vu tai dai hoc Thanh Hoa (Trung Qudc) thi “nhan quyén 1a cai dem lai y nghia
cho ch quyén. Chu quyén cé gia tri luan 1y chi béi vi nd (thudng) phuc vu muc tiéu
bao vé cac quyén cin ban cua con ngudi trong nude dy, va nd mat gia trj khi nha

nude xam pham, hay khong bao vé, cac quyén ay.”'®

2.2) Tu khia canh phép 1y

Thé nhung ciing c6 su gia khac, nhu 6ng Philip Short, tac gia cuon “Lich sit mét con
ac mong” no6i ve ti€u s Pol Pot, thi lai néi rang viéc Viét Nam “xam lugc”

Campuchia 1a vi ly do chinh tri chtr khong phai 1y do nhan dao.

Ong Philip Short cho rang, c6 hai nguyén nhan dan t6i viéc Viét Nam tién vao
Campuchia: cac cudc tan sat dan thuong Viét Nam ¢ khu vuc bién gidi Tay Nam cia
luc lugng Khmer Do; va y nguyén thanh 1ap mot chinh quyén than Viét Nam &
Campuchia thay cho ché d6 Pol Pot liic d6 di nga sang chéng Ha Noi dudi su ning
dd ctia Bac Kinh.Thuc té, Khmer D6 di c6 cac cudc tién cong vao Viét Nam ngay tir
sau khi cudc chién Viét Nam két thuc. Thang 5/1975, Khmer Do tap kich vao dao Phu
Qudc va giét hai hang trim dan thudng trén dao Thd Chu. Sau do, tir nam 1977, linh

Pol Pot lai nhi€u lan tan cong vao cac lang xa bién gidi Tay Nam cua Viét Nam,

'5‘ “Trong mot chuong trinh truyén hinh danh tiéng La Marche du Siécle, mot chang thay thudc tré ,tuéi ké
rang chang phat gao nhicu hay it cho nguoi nay hay nguoi kia tuy theo sy chan doan nguoi nao chét ngay
mai hay ngay mot.”, Cao Huy Thuan, Can thiép nhan quyén, Tap chi thoi dai so 6, 2001.

16

http://72.14.235.132/search?g=cache:bdaPFzS7Jv8J:www.doi-thoai.com/baimoi0606 237.html+%22can+

thi%E1%BB%87p+nh%C3%A2n+%C4%91%E1%BA%A10%

, truy cép lic 9h59’ ngay 24/4/2009.
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http://72.14.235.132/search?q=cache%3AbdaPFzS7Jy8J%3Awww.doi-thoai.com/baimoi0606_237.html+%22can+thi%E1%BB%87p+nh%C3%A2n+%C4%91%E1%BA%A1o%22&cd=10&hl=vi&ct=clnk&gl=vn&client=firefox-a
http://72.14.235.132/search?q=cache%3AbdaPFzS7Jy8J%3Awww.doi-thoai.com/baimoi0606_237.html+%22can+thi%E1%BB%87p+nh%C3%A2n+%C4%91%E1%BA%A1o%22&cd=10&hl=vi&ct=clnk&gl=vn&client=firefox-a
http://72.14.235.132/search?q=cache%3AbdaPFzS7Jy8J%3Awww.doi-thoai.com/baimoi0606_237.html+%22can+thi%E1%BB%87p+nh%C3%A2n+%C4%91%E1%BA%A1o%22&cd=10&hl=vi&ct=clnk&gl=vn&client=firefox-a

tan sat hang ngan ngudi. Lich sir van con ghi lai cdc cudc tham sat nhu & Ba Chuic,
An Giang, thang 4/1978, khi trén ba ngan ngudi bi giét. Trong khi d6, & Trung Quéc,
ké tir sau khi Mao Trach bong qua doi, ‘Be 1u bdn tén' bi 1at dd nam 1976 va bang
Tiéu Binh quay tr¢ lai ndm quyén binh, chinh sach ung h¢ Kampuchea Dan chu, bai
xich Viét Nam ngay cang cong khai. Du cach giai thich nhu thé nao di ching nita, thi
Viét Nam ciing dé c¢6 quyét dinh chién lugc tdn cong Campuchia, md dau mét thoi ky
méi, mot cude chién kéo dai mudi nim sau d6 ma téi nay khong duogc nhéc toi

nhiéu.!”

ll) Van dé Campuchia

1) Tinh hinh cua Campuchia trong giai dogn 1975-1979

V6i khau hiéu “Tét ca cho tién tuyén dé danh Duon'®”, “Bat ctr 1am viéce gi ciing dé
danh Dudn”, ngay tir thang 5-1975, Pon P6t di cho quan d6 b 1én dao Phii Qudc va
dao Tho Chu, tiép d6 1a nhitng cudc hanh quan vuot bién gidi giét sach, dbt sach, pha
sach trén sudt tuyén bién gidi tir Ha tién dén Tay Ninh”". Pén cubi nim 1975, quan
Khmer d6 lai tién hanh nhitng vy l4n chiém lanh tho thudc cac tinh Gia Lai, Kon-tum,
Pic Lic. Cung véi hanh dong xam pham bién gidi, Pon Pét-Iéng Xary con tién hanh
chién dich tan sat va xua dudi Viét kidu vé nuéc. Quan Khmer dé dong tai bién gidi
v6i Viét Nam da truy kich va ban nhitng ngudi Kho me ¢d tron sang Viét Nam. Tuy
vay dén dau nam 1976, s lugng cacc cude xung dot da giam di nho nhimg cude
thuong luong giira hai bén trén co s ca hai bén déu dong ¥ can tranh nhitng rac rdi
trén bién gidi va co nhitng phuong phap hop tac dé giam dén muc tdi thiéu nhitng rac
r6i d6. Nhin chung , nhitng xung dot bién gi6i giita Viét Nam va Campuchia trong
nim 1975-1976 1a khong qua nghiém trong va khong dén ndi gy ra mot cudc ddi dau
quy mé 16n. Tuy nhién nhimng bat ddng trong 1ap trudng thuong lugng giita hai bén vé

van dé bién gio1 dan dén phia Campuchia da

17 http://www.bbe.co.uk/vietnamese/lg/vietnam/2009/02/090221_phnompenh_remembers_tc2.shtml, truy cap
10h07’ ngay 24/04/2009 .

'8 Dudn: Thuat nglr ctia Pon Pot dung dé chi Viét Nam.

' Pham Pire Thanh, Lich sir Campuchia, tr. 338-339, 1995.



http://www.bbc.co.uk/vietnamese/lg/vietnam/2009/02/090221_phnompenh_remembers_tc2.shtml

huy boé cudc hop nhiam chdm dirt moi xung dot ma hai bén di dong ¥ to chirc vao

thang 5/1976.

Tir cubi ndgm 1976 dau 1977, tinh hinh ngiy cang tré nén toi t& doc tat ca bién gidi
cua Campuchia nhat 1a bién gidi voi Viét Nam. Thang 10 nam 1976, khi tro lai lam
thii tuéng Pol Pot da tuyén truyén, kich dong chéng Viét Nam trong nodi by va tang
cuong dan ap phai dbi lap trong d6 dung dau 1 nhimg ngudi than Viét Nam. Cing
thang lai mot 1an nita leo thang giita Viét Nam va Campuchia. Thang 1/1977
Campuchia d3 m& cac cudc tan cong vil trang vao 6 trén 7 tinh bién gidi cua Viét
Nam. Va trong nhing cudc tin cong d6 quan Khmer dé di “pham nhiing t6i ac cuc ki
v6 nhan dao, hiép dam, 16i bao thai ra khoi bung me, m6 bung nguoi 16n, thiéu séng
tré con.”? Ngay 7/6/1977, Viét Nam da dé nghi voi phia Campuchia mé mot cudc
hop cip cao dé giai quyét van dé bién gidi nhung chinh phu Pol Pot bac b dé nghi
d6. Khi dé nghi giai quyét xung dot thong qua thuong luong bi that bai va cac cudc
tAn cong ciia Campuchia van tiép tuc & bién gidi thi Viét Nam khong con cach niao
khac 1a phai lya chon giai phap tra diia bang quan su. Ngay 16/12/1977, quan doi Viét
Nam d tién cong vao sau 40 km lanh thd Campuchia. Cudc tién cong nay chi nhim
muc dich dudi linh Campuchia ra khéi lanh thd Viét Nam va dé ching té cho
Campuchia r::ing chung ta khong thu dong trudc ho. Sau khi dat dugc muc dich,
chung ta d3 rat lyc luong ciia minh trd lai bién gidi vao dau thang 1/1978. Tuy nhién
sau d6 Pon Pét tiép tuc c6 nhitng hanh dong khiéu khich va lién tiép tdn cong bién
gidi Viét Nam, dong thoi ngan can moi giai phap thuong lvong ma Viét Nam dua ra.
Cubi cung vao cudi thang 12/1978, Viét Nam tién hanh cudc tién cong quan sy véi

120000 quan nham chdng lai ché do diét chung Pol Pot.

2) Nhan dinh vé van dé Viét Nam dua quan vao Campuchia

2.1) Lap luan phép 1i cua Viét Nam truée LHQ

20 Nguyén TAn Cwu, Chdn Ii thuéc vé ai, tr.159, Ha Noi, 1986.



“Con phia ta doi loai trir bon diét chung Polpot, doi ton trong nguyén tic nudc ngoai
khong dugc can thi€p vao cong viéc ndi by ciia Campuchia, ton trong nguyén trang &
Campuchia c6 hai chinh quyén, ton trong quyén cta nhan dan Campuchia ty quyét
dinh ché d6 chinh tri ciia minh va 1ap chinh phu cua minh, thong qua téng tuyén cu tu
do. Phia ta chdp nhan su déng gop cua LHQ néu LHQ chim dut nhitng nghi quyét
thién vi, ung hd mot bén chéng mot bén.

Phét biéu cua ta tai phién hop toan thé tip trung 1én 4n diét chung Polpot, khang dinh
két luan cta JIM vé hai vin dé then chdt (rat quan Viét Nam va 1én an diét ching) va
nguyén tic khong can thiép vao cong viéc ndi bd Campuchia, dé cao vi tri cia Nha

nude Campuchia.” !

Hanh dong cta Viét Nam 1a quyén tu vé chinh dang ctia mot qudc gia doc 1ap, c¢6 chu

quyén.
2.2) Y kién ctia chuyén gia luat quéc té

Tir dau thang 12 dén 23/12/1978, quan Pol Pot tién cong vao Viét Nam va quéan Viét
Nam da phan kich ty vé. Theo diéu 51 Hién chuong Lién hop qudc? thi rd rang day
1a quyén ty vé chinh déng trong trudong hop bi “xam luoc bang vil trang” ma Viét
Nam duoc sir dung. Hién chuong Lién hop qudc ngin cidm viéc dung vii luc chong lai
doc 1ap cuia qudc gia khac nhung ciing noi cac qudc gia cd quyén tu vé hop phéap
chdng lai cudc tin cong vil trang cua qudc gia khac, khéng ngin cam viée tién hanh

mot cudc tién cong vii trang vao lanh tho ctia nudc xam lugce .

2 Tran Quang Co, Hoi ikc va suy nghi, Hiép 1 ciia Hoi nghi qudc té Pa-ri vé vin dé Campuchia, 2003.
22 pidu 51 Hién chuong LHQ:

Khéng cé mot diéu khodn nao trong Hién chirong nay lam ton hai dén quyén ti vé cd nhan hay tdp thé chinh
d‘ang trong truong hop thanh vién Lién Hop Quéc bi tan céng vii trang cho d‘én khi Hoi dong Bdo an chira
dp dung dwoc nhitng bién phap can thiét dé duy tri hoa binh va an ninh quéc te Nhitng bién phap ma cac
thanh vién Lién Hop Quéc dp dung trong viéc bao vé quyen tw vé chinh dang dy phdi dwge bdo ngay cho
Héi dong Bdo an va khong dugc gdy anh hwdng gi den quyen han va trach nhiém cia Héi dong Bao an,
chiéu theo Hzen chuong nay, doi véi viéc Hoi dong Bdo an dp dung bat ky liic ndo nhitng hanh dong ma Hoi
dong thdy can thiét dé duy tri hodc khéi phuc hoa binh va an ninh quéc té.



Van dé con lai & day 1a xem xét sy c6 mat va hoat dong cua luc lugng Viét Nam tai
Campuchia tir khi Viét Nam dua quén vao (28/12/1978) cho dén khi Campuchia duoc
giai phong. Gido su ngudi My John H.E Fried®, sau khi diéu tra tai Campuchia da c6
mot bai viét sdu sic toi tinh hinh quan hé Vi¢t Nam-Campuchia va véan dé toi 4c cua
chinh quyén Pol Pot. Ong cho rang “ hanh dong doan két quan su dé giai phong mot
dan tdc, nan nhan cua sy dan ap tdi ac khong phai 1a “xam lugc” vi Nghi quyét vé
dinh nghia xam luoc®* duoc dai hoi ddong LHQ nhét tri thong qua di quy dinh rét rd:
“Su xam lugc 1a viéc dung vii lyc quan sy bdi mot quéc gia chéng chu quyén, toan
ven lanh th6 hay doc 1ap chinh tri ctia mot quéc gia khac” (diéu 5, khoan 1)%. Chinh
hoi dong bao an va Dai hoi dong Lién hop qudc da nhiéu 1an kéu goi moi su gitip do
dbi véi cude ddu tranh ctia nhan dan Nam phi chdng chii nghia phan biét ching toc
Apartheid ma Lién hop qudc coi 1a i ac qudc té.7%

“Sur gitip d& cua Viét Nam 1a vé quan sy nhung ciing 13 dan sy, d6 chinh 14 sy ung ho
cho cic dan toc dau tranh dé tu giai phong dugc noéi trong nghi quyét 2625 ngay
24/10/1970 cua Pai hoi dong Lién hop qubc. Su gitup d& d6 1a hop phap va hop phap

hod béi hoan canh.”’
3) Thuec tién ciia cac quéc gia véi can thiép nhan dao trude 1979
Chién dich ctia Khmer D6 trén thuc té 1a cudc diét chung thir ba sau khi Cong udc vé

ngan chan va trung phat td1 diét ching 1948 (The Convention on the Prevention and

Punishment of the Crime of Genocide) dugc ki két. Trude do 1a sy tidu diét

2 John H.E.Fried (1905-1990), c¢b van phap luat dic biét cia Hoa Ky tai Toa 4n qudc t& Nuremberg vé toi
ac chién tranh, chuyén gia luat quéc t& cua Lién hop quéc.

2 Definition of Agression, United Nations General Assembly Resolution 3314 (XXIX).

25 Theo kiém chimng ciia nguoi viét thi diéu 5 khoan 1 cua Nghi quyét vé dinh nghia xam luoc nguyén vin

la: “No consideration of whatever nature, whether political, economic, military or otherwise, may serve as a

justification for aggression.” Dudng nhu tac gia Luu Van Loi dd c6 nham 13n boi vi diéu khoan twong tmg

vGi cau chir tiéng Viét trong ban gbc tiéng Anh cua Nghi quyét nay l1a diéu 1: “Aggression is the use of

armed force by a State against the sovereignty, territorial integrity or political independence of another State,

or in any other manner inconsistent with the Charter of the United Nations, as set out in this Definition.”

2 Lwu Vian Loi, Ngoai giao Viét Nam 1945-1995, tr. 462-463, 2004.

" Nt, tr.465



nguoi Bengalis & Dong Pakistan vao nam 1971%® va nguoi Hutus & Burundi vao nim
1972.%° Va phai d&én Campuchia 1979, can thiép nhan dao méi duoc biét dén rong rai

dudi danh nghia ciia hoc thuyét “trach nhiém bao vé” (responsibility to protect).

IV) Phan rng cua dw luan

Nhin lai vé viéc Viét Nam can thi€p vao Campuchia, hién nay van con ¢ nhiéu danh
gid khéac nhau. Gido su Henri Locard, chuyén gia lich sir duwong dai Campuchia, noi
v6i BBC rang cac nha nghién ctru tham chi van con tranh cii nhau vé cach ding tir
"gidi phong" hay "xam lugc" khi noi téi sy kién 7/1/1979. Ban than 6ng Locard cho
rang khong thé chdi cii, nguoi Viét Nam d3 giai phong Phnom Penh khoi ban tay sit
ctia mot trong cac ché d6 tan bao nhét lich st loai nguoi. Ong néi: "Tdi nghi cau tra
101 d4 1 rang va can nhic lai rang d6 1a su giai phong. Quan Viét Nam dé giai phong
nguoi dan khoi sy giét hai ciia Khmer Do, tuy riang t6i khong cho 13 luc d6 Viét Nam
c6 du thoéng tin vé cudc sdng bén trong ché do Pol Pot ciing nhu toan canh tinh

trang kho cuc cua nguodi Campuchia”.*

% East Pakistan 1971: Genocide of Bengalis,
http://www.preventgenocide.org/edu/pastgenocides/eastbengal/resources/, truy cap 9h49’ ngay
25/04/20009.

» Burundi 1972: Selective Genocide of Hutus,

http://preventgenocide.org/edu/pastgenocides/burundi/resources/, truy cap 9hS51° ngay 25/04/2009.

http://www.bbc.co.uk/vietnamese/lg/vietnam/2009/02/090221 phnompenh_remembers_tc2.shtml, truy cap
10h07° ngay 24/04/2009.
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Két luan:

Xin lay mot vai nhan xét ciia Cao Huy Thudn: “Chu quyén 1 phuong tién, dan 1a ctru
canh. Nhan quyén duong nhién 13 van d& ma moi nha cam quyén phai quan tim, quan
tam nhu 1 thién chirc cua minh, chir khong phai vi sg roi vot cua ai hay ham an banh
keo gi. [...] Dan tdc ching ta hién hoa, do lugng. V61 mot dan toc nhu thé, nhan
quyén, hiéu trong tinh than triede hét triv bao, dau co phai 1a van dé cam ky?™' dé
mot lan nita tai khang dinh ring, bt chip nhiing y kién trai chiéu vé van dé
Campuchia, hanh dong cta Viét Nam khong phai 1 sy vi pham hay cha dap bat ctr
nguyén tic co ban nao cta luat qudc té. Hon nira, d6 c6 thé xem 1a mot hanh vi cao
dep d6i v6i nhan dan Campuchia anh em, va trén hét, 6 1a vi cha quyén lanh thé cua

Viét Nam, khong xa x6i ma rat gan giii nhu 1i tho ctia nha tho Pham S§ Sau:

“Né nikc long nguoi hedng vé phia Téy

noi bién gidi da gan lién véi gia dinh, dan phé

me cha céng thém vao tudi minh nhiéu néi gian trudn
anh chi céng 1én guwong mdt minh nhitng nép nhan

dé thanh phé chiing ta luén hirdng vé bién gidi.

))32

31 Cao Huy Thudn, Can thiép nhan quyén, Tap chi thoi dai s 6, 2001.
32 Pham Sy Sau, Nhin lai.
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