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History of MKPOA Amicus Action on the Appellate Court decision 

“Eisen vs. Tavangarian” 
 
 
On June 20, 2019, MKPOA was informed of the Appellate Court decision interpreting the CC&Rs 
differently than they were interpreted in previous cases. The determination was certified for 
publication. See link below of the Appellate Court decision: 
 
https://www.courts.ca.gov/opinions/documents/B278271.PDF 
 
MKPOA became concerned that the Appellate Court decision and its reasoning could weaken view 
protection for all residents in Marquez Knolls whose neighbors remodel their homes. A simplified 
descriptive summary of the issues and consequences of that decision can be found in Attachment 
VII and via the link below: 
 
https://www.lawlawlandblog.com/2019/07/ccr-you-kidding-me-ca-appellate-court-rules-earlier
-court-misread-restrictive-covenant-prohibiting-alterations-to-existing-homes.html 
 
On June 27, 2019, MKPOA held a Special Committee meeting to discuss concerns, options, and 
actions to be presented to the MKPOA Board for consideration.  Agenda and Minutes of that 
Special Meeting are included in Attachment I below. 
 
The Special Committee recommended the following actions: 

●​ Cathi Ruddy and George Rosenberg will draft a letter from MKPOA to the Appellate Court 
outlining the adverse impact and damage to the Marquez Knolls community from the Appellate 
Court decision. Due no later than July 10. Preferably earlier. 

●​ Attendees of the meeting will write personal letter to the Appellate Court outlining the adverse 
impact and damage to their property and their concern on the impact on the entire community.  
MKPOA will encourage Marquez Knolls residents and real estate brokers to also write such 
letters.  Samples with the pertinent information and text will be made available.  Send letters 
before July 10. 

●​ MKPOA will circulate a survey, measuring support of the need and desire by Marquez Knolls 
residents for continued reliance on strong view protection CC&Rs.   

●​ MKPOA may consider writing an Amicus Brief, outlining the adverse effect the Appellate Court 
decision, if left standing, will have on the Marques Knolls Community, and will if needed retain 
legal counsel, contingent on budget approval.  

Time was of the essence and MKPOA called for a special on-line vote to approve the 
recommended action items. Voting closed on July 9, with unanimous approval of the Special 
Meeting recommendations with 100% of the Board Members participating.  See Attachment II.   
 
On July 10, 2019,  MKPOA sent an Amicus Letter to the Appellate Court via CounselPress 
(apatti-Jelsvik@counselpress.com) requesting that the case decision be reviewed. See Attachment 
III.   
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Also, on July 10, 2019, Rosario Perry, for Eisen, submitted a request to the Appellate Court to 
review its decision.  See Attachment IV. 
 
Later that same day, MKPOA was notified that the Appellate court denied the request for review.   
The Special Committee was called to action on July 15, 2015.  The Committee recommended the 
following action for Board consideration: 
 
“Establish a legal defense fund to support  the Lachman CC&Rs as interpreted under the Zabrucky 
case.  Specifically, the fund will pay the cost of having a law firm write an amicus letter to the 
Supreme Court of the state of California, and other legal work in support of the CC&Rs.  The legal 
defense fund will be funded by MKPOA in the amount of $25,000.  In addition, the MKPOA Board 
will seek contributions from private individuals in the total amount of $12,500 to reimburse MKPOA 
for 50% of its expense (matching funds)” 

 
At its regular Board Meeting on the evening of July 15, 2019 a motion was made by Gene Cameron 
and seconded by Jackie Lee in favor of accepting the recommendation. The vote was eight in favor 
with one abstention.   
 
On July 18, 2019, MKPOA signed a Confirmation of Agreement letter with --- Gibson, Dunn and 
Crutcher.  The flat fee retainer of $25,000 used funds from the MKPOA $65,000 Special Defense 
fund retained for such purpose since the settlement of the Zabrucky case 10 years ago.  See 
Attachment V for excerpts.  (The entire document is available upon request.) 
 
On August 7, 2019, MKPOA President, Haldis Toppel, sent a letter to other Homeowner 
Associations asking for support in the organization’s request to the California Supreme Court to 
review the lower Court’s determination.  See Attachment VII for a boiler plate draft of the request 
letters.   
 
On August 9, 2019, Jeremy Smith,  Esq. of Gibson, Dunn and Crutcher submitted the MKPOA 
Amicus Letter to the California Supreme Court, requesting a review of the Appellate Court 
determination.  The Pacific Palisades Resident’s Association and the Castellamare Homeowners 
Association had joined MKPOA in supporting the Supreme Court review of the Appellate Court 
determination.  See Attachment VI. 
 
On  August 19, 2019, Rosario Perry, for Eisen, submitted a request to the California Supreme Court, 
requesting that the Appellate Court determination be un-published.  See Attachment X for front 
pages excerpts.  (The entire document is available upon request.) 
 
On August  29, 2019, Rosario Perry, for Eisen, submitted a letter to the California Supreme Court, 
requesting a review of the Appellate Court determination.  See Attachment VIII for front pages 
excerpts.  (The entire document is available upon request.) 
 
Between August 9, and August 29, over 45 Marquez Knolls Residents and MKPOA Board Members 
submitted personal letters to the California Supreme Court urging review of the Appellate Court 
determination and outlining hardships and failed expectations should the Appellate Court 
determination stand.  See Attachment IX for select letters.  Other letters available upon request. 
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On September 11, 2019, the Supreme Court denied both the request to de-publish the Appellate 
Court determination and to review the Appellate Court determination.  See Attachment XI. 
 
Haldis Toppel, 
President, MKPOA 
9/16/2019 
 
Since then MKPOA has researched law firms specializing in CC&R amendments and has scheduled 
a meeting with the firm of Adams Sterling for October 29.  Should it be determined that CC&R 
amendments are feasible to make future view protection CC&Rs “court-proof” serious fundraising 
efforts will need to be made to fund the process.  Until other action become available the MKPOA 
Board has decided to continue to help residents in their efforts to protect their views and offer 
mediation if requested by both parties. (see FAQ document on the MKPOA web site.)  HT 10/25/19 
  

 ​
 ATTACHMENT I​

 ​
  

Special MKPOA  Committee Meeting​
Agenda and Minutes​

June 27, 2019  3:30 p.m. 5:30 p.m.​
16788 Charmel Ln.  P.P. CA 90272​

  
Attending/Distribution:​
From: hrtoppel@aol.com​
To: syljonboyd@gmail.com, gene.cameron@gmail.com, jlee283@outlook.com, lgmartin@earthlink.ne
t, lodel@verizon.net​
Cc: rosario@oceanlaw.com, billfado@msn.com, 
galanty@juno.com, kjt@turnerlawapc.com, george@rosenberg-lawfircom,  
howard@howardrobinson.net, cbsruddy@aol.com, plethoraah@gmail.com, Pacpali@galanty.com,  
mark@galanty.com, lbh10667@hotmail.com, alisoneisen@aol.com,​
 ​
Agenda:​
Introductory Briefing – Haldis Toppel​
Introduction of attendees​
Briefing on Eisen vs Tavagarian appeal – Rosario Perry​
Discuss concerns, options, and actions​
Scheduling of actions​
 ​
Minutes: ​
Meeting started at 3:30 p.m.​
​
Present were the individual listed in the Agenda above.  Also present where:  Justin Escano- 
assistant to Keith Turner, Isaac Aba – assistant to Rosario Perry.​
​
Haldis Toppel stated the purpose of the meeting: to get a briefing on the view litigation Eisen vs. 
Tavagarian, (http://sos.metnews.com/sos.cgi?0619//B278271) the impact on view enforcement 
and validity of the Lachman CC&Rs as result of the Appellate Court decision on the case, and to 
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discuss concerns, options, and potential MKPOA actions.  ​
​
Rosario Perry gave an overview of the trial and appeal proceedings where the Trial Court sided with 
Eisen and the previous Zabrucky case, and the Appellate Court then overturned the lower court 
decision by stating that the structure view obstructions were not enforceable in the CC&Rs, but the 
vegetation obstructions (trees, hedges, etc.) were enforceable.   Such statements, if left standing, 
and published, will create conflict between the Zabrucky and the Eisen determinations and  create 
tremendous conflict among neighbors and encourage future litigation.  It will bring the potential of 
developers rushing into the Marquez Knolls community without view protection to take advantage 
of this loophole, and adversely affect the quality of life of a great majority of those home that had 
depended on the view protection when purchased.​
​
Many questions, comments, suggestions, and recommendations were made during the discussions 
and the following actions items were agreed to be the most effective initial step for MKPOA to ask 
for reconsideration of the Appellate Court decision with regards to the validity of view protection 
from structures in the Lachman CC&Rs.  MKPOA’s concerns were focused on the validity of the 
view protection CC&Rs for the sake of the entire community, and not on the Eisen/Tavagarian case 
itself.  Loss of view protection will affect the quality of life, long-term reliance on view protection, 
potential property values,  and the enjoyment of one’s property for most of the over 600 residents in 
the 21 Lachman Tracts. ​
 ​
Action Items: 

●​ Cathi Ruddy and George Rosenberg will draft a letter from MKPOA to the Appellate Court 
outlining the adverse impact and damage to the Marquez Knolls community from the 
Appellate Court decision. Due no later than July 10. Preferably earlier. 

●​ Attendees of the meeting will write personal letter to the Appellate Court outlining the 
adverse impact and damage to their property and their concern on the impact on the 
entire community.  MKPOA will encourage Marquez Knolls residents and real estate 
brokers to also write such letters.  Samples with the pertinent information and text will be 
made available.  Send letters before July 10. 

●​ MKPOA will circulate a petition in support of the need and desire by Marquez Knolls 
residents for continued reliance on strong view protection CC&Rs.  Done by July 10.  

●​ In case the Eisen vs. Tavagarian case goes to the California Supreme Court, MKPOA may 
consider writing an Amicus Brief, outlining the adverse effect the Appellate Court 
decision, if left standing, will have on the Marques Knolls Community, and will if needed 
retain legal counsel, contingent on budget approval. 

 ​
The meeting adjourned at 5:15 p.m.  
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Attachments II 
​
Date:    7/7/2019 4:53:48 PM Pacific Standard Time​
From:   hrtoppel@aol.com​
To:       syljonboyd@gmail.com, gene.cameron@gmail.com, lgmartin@earthlink.net, lodel@veriz
on.net, jlee283@outlook.com, Hrtoppel@aol.com​
​
Hi All,  Please respond to this e-mail and write INTO THE SUBJECT LINE: YES or NO or ABSTAIN, 
to indicate your vote on the Action Items list below by July 9.  ---- With much appreciation,  Haldis​
​
Action Items: 
 
●​ Cathi Ruddy and George Rosenberg will draft a letter from MKPOA to the Appellate Court 

outlining the adverse impact and damage to the Marquez Knolls community from the Appellate 
Court decision. Due no later than July 10. Preferably earlier. 

●​ Attendees of the meeting will write personal letter to the Appellate Court outlining the adverse 
impact and damage to their property and their concern on the impact on the entire community.  
MKPOA will encourage Marquez Knolls residents and real estate brokers to also write such 
letters.  Samples with the pertinent information and text will be made available.  Send letters 
before July 10. 

●​ MKPOA will circulate a survey, measuring support of the need and desire by Marquez Knolls 
residents for continued reliance on strong view protection CC&Rs.   

●​ MKPOA may consider writing an Amicus Brief, outlining the adverse effect the Appellate Court 
decision, if left standing, will have on the Marques Knolls Community, and will if needed retain 
legal counsel, contingent on budget approval.   

Note: The Action Items were approved unanimously on July 9.  
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ATTACHMENT III 
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ATTACHMENT IV 
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ATTACHMENT V 
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ATTACHMENT VI 
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ATTACHMENT VII 

Hi [Name] 

Thank you very much for speaking with me about the Eisen decision.  I have attached the letter 
to the California Supreme Court that our association’s attorneys at Gibson Dunn plan to send to 
the Supreme Court on Thursday and that we very much hope you will join.  (I apologize for the 
rush.  Our lawyer has explained that this stage of the proceedings in the Supreme Court can 
move quite quickly, so we need to submit our letter this week.)  

 We think Eisen is a very important case for the Supreme Court to review, not only because it 
affects the character of our neighborhoods, but also because it creates instability for all of us.  
As I mentioned, and a recent article further explains 
(https://www.lawlawlandblog.com/2019/07/ccr-you-kidding-me-ca-appellate-court-rules-earlie
r-court-misread-restrictive-covenant-prohibiting-alterations-to-existing-homes.html), the 
decision is quite concerning to us because the Court of Appeal gave no weight to fact that it 
already decided this exact issue more than a decade ago, which many people relied upon to 
make significant financial decisions like whether to purchase the house or remodel it.    See 
article below. 

With Best Regards, ​
​
Haldis Toppel​
President, Marquz Knolls Property Owners Assoc. Inc.​
Pacific Palisades​
310 663-1076 
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CC&R You Kidding Me?: CA Appellate Court Rules Earlier Court 
Misread Restrictive Covenant Prohibiting Alterations to Existing 
Homes 

By James Swearingen & Sarkis Haroutunian on July 11, 2019 
POSTED IN CONTRACTS, LITIGATION, REAL ESTATE 
In recent years Los Angeles has experienced an unprecedented wave of 
mega-mansion development, which has inevitably changed the aesthetic and 
character of some of the city’s most iconic neighborhoods.  In turn, some 
residents have sought aid from the courts to preserve the aspects of their 
communities that they cherish most.  On June 20th, a California appellate court 
sided with development over preservation in a case involving a house renovation 
that obstructed a neighbor’s prime ocean views. 

In Eisen v. Tavangarian, a California appellate court reviewed the CC&R’s of 
Marquez Knolls, a prominent Pacific Palisades community.  The court chose not 
to enforce a restrictive covenant recorded in 1962 and instead ruled in favor of a 
neighboring property owner’s free use of land.  Paragraph 11 of Marquez Knolls 
CC&R’s prohibits “any structures erected that may at present or in the future 
obstruct the view from any other lot.”[1]  The complaining neighbor prevailed at 
the trial court level when the judge found that various improvements to a 
newly-renovated $9.4 million home “unreasonably obstructed” the plaintiff’s 
ocean views.  

The appellate court reversed the trial court’s decision.  The appellate court 
framed the issue as a seemingly straightforward question: “Does paragraph 11 
of the CC&R’s…apply to alterations or renovations to existing homes?” 

This is not the first time California courts have grappled with this issue in Pacific 
Palisades.  In 2005, the same appellate court, in a case entitled Zabrucky v. 
McAdams, examined nearly-identical CC&R’s of a neighboring tract in Marquez 
Knolls.  That court held that paragraph 11 applied to any alteration or remodel of 
an existing dwelling that “may at present or in the future unreasonably obstruct 
the view from any other lot.” 

Over a decade later, the Eisen court made some alterations of its own, not to an 
existing structure, but rather to the existing precedent.  The Eisen court bluntly 
stated that “[t]the Zabrucky majority misread paragraph 11” of the CC&R’s.  
The Eisen court relied on the well-settled principle that “[u]nder California law a 
landowner has no right to an unobstructed view over adjoining property, and the 

http://mkpoa.blogspot.com
https://www.lawlawlandblog.com/category/contracts
https://www.lawlawlandblog.com/category/litigation
https://www.lawlawlandblog.com/category/real-estate
https://www.courts.ca.gov/opinions/documents/B278271.PDF
https://www.lawlawlandblog.com/2019/07/ccr-you-kidding-me-ca-appellate-court-rules-earlier-court-misread-restrictive-covenant-prohibiting-alterations-to-existing-homes.html#_ftn1
https://www.lawlawlandblog.com/2019/07/ccr-you-kidding-me-ca-appellate-court-rules-earlier-court-misread-restrictive-covenant-prohibiting-alterations-to-existing-homes.html
https://caselaw.findlaw.com/ca-court-of-appeal/1391497.html
https://caselaw.findlaw.com/ca-court-of-appeal/1391497.html
https://www.lawlawlandblog.com/2019/07/ccr-you-kidding-me-ca-appellate-court-rules-earlier-court-misread-restrictive-covenant-prohibiting-alterations-to-existing-homes.html


return to Home Page 

law is reluctant to imply such a right.”  While the court acknowledged that 
neighborhoods can create such a right through well-crafted CC&R’s, it held that 
courts should interpret such restrictions strictly. 

Specifically, in considering the enforceability of restrictive covenants like the 
Marquez Knolls CC&R’s relating to view obstruction, “[i]t is a general rule [in 
California] that restrictive covenants are construed strictly against the person 
seeking to enforce them, and any doubt will be resolved in favor of the free use 
of land.”  Stated otherwise, there is no California common law right to a view 
and any CC&R’s protecting a view will be narrowly construed. 

Against this backdrop, and revisiting the earlier decision in Zabrucky, the court 
read paragraph 11 in conjunction with other provisions in the community’s 
CC&R’s, ultimately concluding that paragraph 11 restricts only building a new 
structure, not making alterations to an existing one.  Unfortunately for this 
homeowner, and other Marquez Knolls residents, seeking to a curb major 
remodels and protect their views, neither the common law nor the CC&R’s got 
the job done. 

  

[1] In its entirety, paragraph 11 of the Marquez Knolls CC&R’s provides: 

“No fences or hedges exceeding three feet in height shall be erected or 
permitted to remain between the street and the front set-back line nor shall any 
tree, shrub or other landscaping be planted or any structures erected that may 
at present or in the future obstruct the view from any other lot, and the right of 
entry is reserved by the Declarants to trim any tree obstructing the view of any 
lot.”  Id. at *2. 

Article contributed by Sarkis Haroutunian  and James Swearingen  of Greenberg 
Glusker Fields Claman & Machtinger LLP. 

Click on this link to read the Eisen v. Tavangarian case. 

Click on this link to read the Zabrucky v. McAdams case. 
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ATTACHMENT  VIII 
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ATTACHMENT IX-a  Fado 
 
​ ​ ​ ​               William R. Fado 
​ ​ ​ ​          1336 Luna Vista Drive 
​ ​ ​   ​     Pacific Palisades, CA 90272 
​ ​ ​ ​              310-459-6620 
   ​ ​ ​ ​          billfado@msn.com  
 
September 3, 2019 
 
Chief Justice Tani G. Cantil-Sakauye 
California Supreme Court 
350 McAllister Street, Room 1295 
San Francisco, CA 94102 
 
Re:​ Eisen v. Tavangarian  (No. S257181) 
​ In Support of “Petition for Review” 
 
Dear Chief Justice Cantil-Sakauye: 
 

Shocking, devastating and disheartening. That is how I would describe the decision of the Eisen Appellate 
panel to reverse the prior Appellate decision of Zabrucky. I purchased my home in the Marquez Knolls area of 
Pacific Palisades in 1973. The primary reason I purchased this particular home was because the property offered 
spectacular views of the city, ocean and mountains . You cannot imagine how much enjoyment I get from these 
views.   

Here's why. Before I purchased my property I met with Mr. Ralph J. Yarro who was a senior officer of all the 
Lachman companies that built homes in Marquez Knolls. I asked Mr. Yarro if the views in the area were protected,  
He assured me that views were protected by the CC&Rs applicable to all properties. Subsequently, in a declaration 
Mr. Yarro made on April 4, 1999, this is what he declared about the intent, purpose and objectives of the CC&Rs 
that were put in place; 

. 
"Based on my 33 years of active participation in the business and operations of Marquez Knolls, Inc. as an 

employee and officer, and based on my close personal relationship with Melvin Lachman and Earl Lachman, the 
officers of Marquez Knolls, Inc. who signed the annexed tract restrictions, I acquired and have personal knowledge 
of the intent, purpose, and objectives of the annexed tract restrictions. The intent, purpose, and objectives of  the 
annexed tract restrictions was to establish and maintain a community of single-family homes in Marquez Knolls; to 
prevent nuisance-causing uses of the lots in the community; and to protect the scenic views of the sea and 
mountains available from lots and homes in the community. To protect those views, paragraphs (1) and (11) in 
the annexed three tracts are identical. Paragraph (1) provides for one-story homes except where in our 
corporation's judgment as declarant of the tract restrictions, a two-story home could be constructed without 
detracting from the scenic views of other lots in the community. Paragraph (11) prohibits other kinds of 
view-obstructing structures, trees and landscaping in the community." 

 
So there it is; no need to try to interpret what the intent of the developers was because Mr. Yarro has told 

us what their intent was. I pose this simple question. If you asked 100 people to read Mr. Yarro's declaration above, 
how many people do you think would say that the developers only wanted to protect view obstruction from trees 
and landscaping but did not want to protect view obstruction from man-made structures such as home-additions? 

 
Because of my passion for view protection, I served on the board of the Marquez Knolls Property Owners 

("MKPOA"), the local homeowners association, for more than 25 years. In 1995, I helped establish a CC&R Review 
Committee which I headed and subsequently personally mediated approximately 75 view disputes/issues between 
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homeowners.  I achieved excellent results; very few of these disputes resulted in litigation.  It was one of the most 
fulfilling things I have ever done. The significant time I spent helped preserve the majestic views in our area and a 
wonderful harmony within our community was maintained. I also worked with the law firm that represented 
Zabrucky. In addition, I met with Mitch Ezer who was the prevailing party in Ezer-Fuchsloch, a landmark Appellate 
decision that related to view obstruction by trees in Marquez Knolls.  Discussing this important case with Mr. Ezer 
gave me valuable insight regarding the thinking of the three justices that decided this case.  So, although I am not 
an attorney, I have a very good understanding of the CC&Rs that apply to properties in our community. 

 
I know you are going to receive a brief on the Eisen case with a request to be heard.  I would like to explain 

why I think the Eisen case should be heard by your court. 
 
1. Because of Eisen we now have two opposing Appellate decisions that apply to the same CC&R issue 

for the same geographic area! So where there was certainty, there is now uncertainty. Unless these opposing 
decisions are resolved by your court, where there was little litigation, there will be a lot of litigation. 

 
2. The basic decision from Ezer regarding view obstruction by trees was that trees should not be allowed 

to grow above roof-top level. However, in its ruling, the Ezer court said that the language in paragraph 11 "seems 
clearly designed to maintain the area above the one-story homes free and clear in order to preserve the view of 
the individual lot owner at various elevations."  So if you think carefully about the Ezer decision, you can see that 
it also implicitly said that existing roof-tops should not be raised because doing so would obstruct views.  
Essentially, Ezer used existing rooftop levels as the "horizontal marker" beyond which view obstruction was not 
allowed.  This important case gave homeowners a clear guideline on what was, and what was not allowed.  

 
3. The Zabrucky decision is totally consistent with Ezer.  Zabrucky said that no construction shall be 

allowed that unreasonably obstructs views and this includes raising roof-tops.  
 
4. The Eisen decision is totally inconsistent with Ezer. Eisen would contradict and jeopardize Ezer. Under 

Eisen, anyone could raise their roof-top even if doing so would obstruct the views of others. So think about this. If 
someone's trees were in violation of Ezer, because of the Eisen decision, that same party would be allowed to build 
an addition to the height of their trees and the same prior view obstruction would no longer be a violation. Does 
this make sense?  

 
Together, the Ezer and Zabrucky decisions were the two pillars of view protection for the entire Marquez 

Knolls area.  As a result of these two Appellate decisions, there were clear and consistent guidelines as to what 
constituted a violation of the governing CC&Rs. Essentially, Eisen is a wrecking ball that will demolish our two 
pillars of view protection.  All the considerable efforts of the MKPOA to protect views and maintain harmony 
among neighbors are going to go down a "rat hole". It is a very disheartening situation because I know exactly what 
paragraph 11 in the CC&Rs is supposed to mean.  

 
I also have a number of questions regarding the ethics surrounding the Eisen decision. These questions 

relate to Justice Perluss who was the dissenting justice on Zabrucky.  I attended the oral Appellate hearing on 
Zabrucky.  At that hearing Justice Perluss was very animated and passionate about his dissenting point of view. He 
firmly believed that the CC&Rs described in paragraph 11 did not prohibit construction that obstructed views. 
Justice Perluss ultimately wrote a very long opinion  that dissented with the majority decision in Zabrucky.  Please 
take the time to read it. Frankly, I'm confused; 

 
Canon 3 of the California Code Of Judicial Ethics states "A judge shall perform the duties of judicial office 

impartially, competently,  and diligently". Canon 3 E (4) further states that; 
 
 
 
​

    (4) An appellate justice shall disqualify himself or herself in any proceeding if for any reason:​

http://mkpoa.blogspot.com


return to Home Page 

​
        (a) the justice believes his or her recusal would further the interests of justice; or ​
        (b) the justice substantially doubts his or her capacity to be impartial; or​
        (c) the circumstances are such that a reasonable person aware of the facts would doubt              

  the justice’s ability to be impartial. 
 
1. Based on his prior involvement in the Zabrucky case and strong dissenting opinion on Zabrucky, I do not 

think a reasonable person would have allowed Justice Perluss to be on  the Eisen panel and vote on the very 
same CC&R issue again.  

 
2. My understanding is that the panel for an Appellate case is selected randomly within a district. There 

are 8 panels in a district and 4 justices per panel and 3 justices hear a case. It's hard to believe that the panel with 
Justice Perluss was randomly selected for Eisen. It's also hard to believe that the selection of Justice Perluss as one 
of the three justices on the panel was just a coincidence.  

 
3. Once Justice Perluss' panel was selected for Eisen, because of his prior dissenting opinion on Zabrucky 

on the very same issue, shouldn't he have recused himself from hearing the Eisen case?  
 
4. Because of his prior dissenting opinion on Zabrucky on the very same issue, was it appropriate to allow 

Justice Perluss to be the presiding justice on Eisen? 
  

​ In summary, the Ezer and Zabrucky Appellate decisions are consistent and served as the pillars of view 
protection for Marquez Knolls. Because of  these two decisions, a wonderful spirit of harmony now exists in the 
Marquez Knolls.  Eisen contradicts the two landmark cases of Zabrucky and Ezer. Eisen states that trees in a given 
physical spot are considered an obstruction of views but an addition in the very same spot is not. It's nonsensical!  I 
further believe there are legitimate and serious ethical questions about the Eisen decision because of the 
involvement of Justice Perluss.  Respectfully, the ethical questions alone justify your court hearing this case.  "Lady 
Justice" is supposed to be blind. I do not believe she was blind in Eisen. 
 
              We now have contradictory opinions on the same view protection CC&R in the same community!  This is 
certain. If the Eisen decision remains in place, the community of Marquez Knolls will be devastated.  Developers 
will run rampant.  Mansionization will occur. Views will be lost. Litigation will become common, clogging courts that 
are already badly overloaded.  Hearing the Eisen case is the only way to resolve the current uncertainty caused by 
these two contradictory Appellate opinions and prevent the unnecessary litigation that will occur if this case is 
not heard.  A hearing by your court is the only way to ensure that this  important CC&R issue will receive a fair 
hearing that no one can question.  It would mean a lot to our community and the credibility of our judicial system 
if the petition for hearing this case is granted.   
 
Respectfully, 
 
 
 
William R. Fado 
Former President - Marquez Knolls Property Owners Association 
Former Chairperson - Marquez Knolls Property Owners Association - CC&R Review Committee 
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ATTACHMENT IX-b Rosenberg 

August 2, 2019 

Chief Justice Tani Cantil-Sakauye and Associate Justices 
California Supreme Court 
350 McAllister Street 
San Francisco, CA 94102 

Re:​ Eisen v. Tavangarian (No. S257181) 

Dear Chief Justice Cantil-Sakauye and Associate Justices: 

I purchased my home in the Marquez Knolls community in 1997.  I had visited the area and had been invited to the 

home of Lloyd McAdams which is just down the street from my present home.  I marveled at the incredible views 

from his home.  (Incidentally, that was the home involved in the Zabrucky case!)  I had told my then girlfriend and 

real estate agent who had sold the home to McAdams and his wife, Heather Baines, that if I could ever afford to 

buy a home with such a view, that would be my dream house!                      

In early 1997, my home which is located at 1130 Vista Grande Drive came on the market.  I saw it and even though 

it was more than I could really afford at the time, I saw it as a once in a lifetime opportunity.  I recall walking 

outside and saw a 270 degree panoramic view extending from the Pacific Ocean to well past downtown L.A.:   

 

The view was unobstructed and I was assured that the CC&Rs, which I reviewed, protected my unobstructed view.  

I relied on the CC&Rs in making the biggest investment of my life, recognizing that my investment in my home 

would only go up should I need to sell it in the future.  I made an offer to buy that home on the spot without even 

going inside the house. 
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Between 2005-2007, I remodeled my home, expending well over $1 million.  My wife and I designed the remodel 

to maximize the view by creating open interior spaces utilizing floor-to-ceiling windows and glass sliding doors.  I 

was confident that this additional investment in my home would be protected because of Zabrucky v. McAdams 

(2005) 129 Cal.App.4th 618 (Zabrucky).  It was a published decision that enforced the view protections in the 

CC&Rs, and the decision explicitly recognized that “much of the value of any property within” Marquez Knolls 

“depends on the quality of the view” and “[t]o significantly obstruct any homeowner’s view of the Pacific Ocean is 

to depreciate the economic worth of their property—often by [then] several hundred thousand dollars—as well as 

dramatically reduce their enjoyment of the home they bought and live in.”  (Id. at pp. 623–624.)   

As a practicing attorney, I would have never expected the Court of Appeal to adopt the Zabrucky dissent more than 

a decade later, simply because the court now believed it was better reasoned.  I thought stare decisis would 

require, at a bare minimum, a significant change in circumstances to justify departure from precedent that so many 

people had financially relied upon.    

My reliance on Zabrucky not only led me to make a huge investment in my home, but it also impacted the remodel 

itself.  I restricted my remodel to conform to the CC&Rs.  In fact, when my neighbors saw the proposed new roof 

line to my house, I agreed to reduce the height by six inches to accommodate their concerns that the new roof line 

would obstruct their views.  That modification caused me to redo my plans and lose crawl space for lighting and 

HVAC which added $30,000 to my cost.  I did this in reliance on the CC&Rs and Zabrucky. 

If Eisen stands, the value of my home will be significantly and adversely impacted.  I would have never purchased 

this home or expended the substantial amount to a remodel if I knew that one day my view could be obstructed 

and that the CC&Rs would not protect me.  The enjoyment of our property is directly related to having this 

spectacular view which we enjoy from inside and outside our home on a daily basis. 

I respectfully request this Court grant review.     

Sincerely, 

George Rosenberg 
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ATTACHMENT IX – c Toppel 
 
My name is Haldis Toppel, and I am President of the Marquez Knolls Property Owners 
Association (MKPOA).  I previously served as President for 4 years starting in 2011, and my late husband 
of 41 years, Kurt Toppel, served as President for several terms over a 10-year period between 1994 – 2005.  
He led the re-establishment of the current MKPOA in 1995 with the specific intent to continue to support and 
protect the community’s CC&Rs with special concern for view protection.   
 
I have extensive and first-hand knowledge of the history of MKPOA, the common understanding of the 
application of the CC&Rs, and the expectations of the approximately 600 homeowners and their families 
covered by view  protection CC&Rs.   
 
With this background it stands to reason, that my husband and I  applied the common understanding and 
interpretation of the CC&Rs with great care and with respect for our neighbor’s views when we planned the 
remodel of our house in 1982.  This included the addition of a second story above our stand-alone garage, the 
addition of a guest room behind the garage, and an expansion of our bedroom.  This added approximately 
1,000 sq ft. of living space and provided for an almost 360 degree unobstructed view of the City, the 
mountains and the sea from the second story above the garage.   
 
Never in our wildest dreams did it occur to us, our neighbors, the Board of Directors of MKPOA, or any 
outside observer that a second story above our standalone garage was not considered part of our “house” 
and would not be included in view protection by the CC&Rs, or that the guest room addition behind the 
garage, or the bedroom expansion of the main house would be exempt from view protection in any way.  
Consequently, we took great care with each addition to discuss it with our neighbors on lower and upper 
Enchanted Way and El Oro.  Many  homes are well beyond the 500 ft radius commonly used for notifications.  
We visited perhaps 30 homes that all could see our house from above or at street level.  We modified the 
design, changed the roof line, and listened to our neighbors wishes on the shape, material, and color of the 
newly covered  roof of both the house and the garage structure at significant expense to us, in order not to 
“detract” from the view of others.   
 
Over the last 50 years many homes in our neighborhood have been modified.  Not one home on our street 
exists today exactly as it was built by the original developer (Lachman).  Yet, over the years we continued to 
share the enjoyment of our own views with that of our neighbors and we were grateful for the courtesy, 
respect, and consideration we all extended to each other in the application of the view protection CC&Rs as 
we understood them. 
 
I am now 77 years old.  I have paid my dues to the workforce both in the private and public sector, to my 
family, and by serving my community in many different capacities beyond MKPOA.  My endurance as waned, 
and I am looking forward to a restful retirement for the few years I have left.  I no longer have the energy to 
relocate or to remodel in response to a potential view obstruction of my treasured vista which brings on a 
smile every morning at a magnificent sunrise, and a soothing calm at night when I can watch the City lights or 
the jets descending towards LAX.   
 
I beg you, please grant review of Eisen v. Tavangarian (2019) 36 Cal.App.5th 626 to restore my confidence and 
that of our entire community in a tranquil future.   
 
With much respect, 
 
Haldis Toppel    
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ATTACHMENT IX -d  Ruddy 
Catherine Hunt Ruddy 
671 Enchanted Way 
Pacific Palisades, CA 90272  

Chief Justice Tani Cantil-Sakauye and Associate Justices 
California Supreme Court 
350 McAllister Street 
San Francisco, CA 94102 

Re:​ Eisen v. Tavangarian  

Dear Chief Justice Cantil-Sakauye and Associate Justices: 

 
I am writing to request a hearing in the above-referenced case. The existing opinion of the Court 
of Appeals unfairly changes long-standing property rights in our neighborhood, prejudicing 
existing homeowners who relied on the community understanding of the intent of the CC&Rs 
and on pre-existing case law. 
In 2004, I purchase a small, ugly house in Pacific Palisades with an expansive view of Santa 
Monica Bay, Catalina, the Santa Monica mountains and city lights. I understood that the view 
was protected by CC&Rs that prevented neighbors from remodeling in a way that might 
interfere with that view. I also understood that I would be unable to remodel my ugly house in a 
way that might interfere with my neighbors’ views. The value of the house to me was almost 
entirely in the view. I planned to turn my back on the house and look at the view until I could 
afford to update the house. 
Shortly after purchasing the house, one of my neighbors sent me an appellate decision 
enforcing the CC&Rs, along with a request that I remove a palm tree. I had the tree removed. 
I began planning a remodel and revised my plans repeatedly to avoid interfering with my 
neighbors’ views. I eliminated plans for a pop-up gable that would have improved curb appeal 
but might have interfered with two neighbors’ views. I eliminated my architect’s plans to change 
the direction of the roofline in the back of the house that would have interfered with a view 
from my immediate neighbors’ kitchen window. I eliminated the proposed expansion of ceiling 
space in my master bedroom. In 2012, I then spent over $350,000, all of my savings outside my 
retirement accounts, to execute the revised plans.  
I am now retired and do not have the assets to engage in a building war to maintain my view if 
my neighbors are allowed to remodel in a way that is different from the rules in effect in 2012.  
At that time, Zabrucky v. McAdams, (2005) 129 Cal.App.4th 618 was controlling. Please consider 
the effect on homeowners who relied on existing law before you allow the Court of Appeals to 
change the rules. 
 
Respectfully submitted, 
Catherine Hunt Ruddy  
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ATTACHMENT XI 
 

 

http://mkpoa.blogspot.com

	Catherine Hunt Ruddy 
	671 Enchanted Way 
	Pacific Palisades, CA 90272  

