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JUDICIAL PRECEDENT AS LAW (1) 

 

DON'T UNDERSTAND  背 

 

 

The doctrine of binding precedent, or stare decisis (treating like cases alike), lies at the 

heart of the English legal system. In essence, the doctrine refers to the fact that within 

the hierarchical structure of the English courts, a decision of a higher court will be 

binding on a court below. 

 

Judicial precedent involves the following principles: 

Judicial precedent is the source of law where past decisions create law for judges to 

refer back to for guidance in future cases. 

First, stare decisis, which means to stand by the Decided, whereby lower courts are bound 

to apply the legal principles set down by superior courts in earlier cases and appellate 

courts follow their own previous decisions.  For example, the High Court must follow 

decisions of the Court of Appeal, which must follow decisions of the Supreme Court.  The 

Court of Appeal must also follow its own previous decisions. If the facts are similar to the 

previous is it bound to follow or  

  

Secondly, the binding part of a previous decision is the ratio decidendi (reason for the 

decision) {relevant to the case }and it must be followed by judges in later cases.  Anything 

said obiter dicta or (dictum - singular) (statements made by the way) {not relevant to the 

case} in the original case is merely persuasive because it was not strictly relevant to the 

matter in issue and does not have to be followed.  For example: 

§ In Donoghue v Stevenson 1932, the claimant suffered food poisoning after 

drinking from an opaque bottle of ginger beer which contained a dead, 

decomposing snail.  The House of Lords held that a manufacturer owed a duty of 

care to the consumer that products are safe because the circumstances 

prevented the consumer from discovering any defects.  This is the ratio and 

Lord Atkin’s “Neighbourhood Test”{1. forseeability of injury, 2. proximity of 

relationship} was obiter. 

  

https://www.youtube.com/watch?v=akp4y9e60Mo
http://www.bailii.org/uk/cases/UKHL/1931/3.html
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Thirdly, where there is no existing precedent, the court will “declare” the law and the case 

will become an original precedent, eg: 

§ Airedale NHS Trust v Bland, where the courts were asked to decide if food and 

treatment could be lawfully withdrawn from a patient in a persistent vegetative 

state, and thus allowed to die. The court allowed food & treatment to be 

withdrawn and stated that this was lawful. However the court also stated that 

euthanasia or mercy killing is unlawful. 

§ DPP v Shaw (1962) – where Shaw created a “ladies” directory and there was no law 

at that time in force, the court held creating a new law that he conspired with 

the 'solicitors' to corrupt public morals. Knuller v DPP (1973) – Knuller created 

gays directory and the courts followed Shaw and found Knuller guilty. 

ABOVE DONE NOTES 

 The Court Hierarchy 

Stare decisis requires a consideration of the effect of precedent in individual courts. 

1. THE EUROPEAN COURT OF HUMAN RIGHTS (ECHR) – Strasbourg 

Under the Human Rights Act 1998, which came into force in the UK on 2nd October 2000. 

English courts must now have regard to decisions of the European Court of Human Rights.  

  

2. Privy Council (appeal from commonwealth countries) – the PC does not bind the UK 

courts but is merely persuasive.   

  

3. HOUSE OF LORDS (now known as Supreme Court) 

The Supreme Court stands at the summit of the English court structure and its decisions 

are binding on all courts below it in the hierarchy on similar facts. The House of Lords was 

not bound by its own previous decisions until the case of London Street Tramways v 

London County Council (1898) when it bound itself in the interests of certainty.  

Then the Practice Statement (1966), issued by the Lord Chancellor, Lord Gardiner, 

stated that although the House of Lords would treat its decisions as normally binding it 

would depart from these when it appeared right to do so. This discretion must be 

exercised sparingly. 

 

http://www.bailii.org/uk/cases/UKHL/1992/5.html
http://www.bailii.org/uk/cases/UKHL/1898/1.html
http://www.bailii.org/uk/cases/UKHL/1898/1.html
http://a-level-law.com/els/practice_statement_1966.htm
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(Cases: Anns v Merton London Borough Council [1977] & Murphy v Brentwood [1990]. 

[Anderton v Ryan & R v Shivpuri]) 

 

£££££££££££££££££££££££££££££££££££££££££££££££££ 

Anns v Merton London Borough Council (1977) – HOL 

Judge: Lord Wilberforce 

FACTS: Ps were lessees of flats in a building in Wimbledon and in 1970, there were 

structural movements, which caused the walls to crack due to inadequate foundations. 

Public Health Act 1936 required the Local Authority to pass building regulations and they 

had the power to inspect. Ps sued the Ds (Local Authority) on the grounds that they had 

not inspected the foundations, or if they had, had done so negligently.     

HELD:   The Ds should be liable in such a situation. Local Authority owed a duty of care to 

the tenant/owner of the house by failing to conduct a proper inspection on the house. Lord 

Wilberforce in his decision came to conclusion that the duty of care question should be 

approached in 2 stages: 

a. Was the harm to the P foreseeable bringing him within the “neighbour principle” 

(sufficient proximity)? 

b. Was there any valid public policy reason to deny the existence of a duty to the P? 

  

Overruled by 

Murphy v Brentwood County Council (1990) – HOL 

FACTS: The P had bought his house from the developer, and had subsequently moved 

in. The house had been built on filled ground. The foundation was a steel-reinforced 

concrete raft designed by the developer’s civil engineers. The D, local authority, had 



ENGLISH LEGAL SYSTEM​ ​ ​ ​ ​ ​ JUDICIAL PRECEDENT 

 
approved the design after taking the advice of independent consulting engineers. The 

problem was that there was insufficient steel reinforcing the concrete raft, and the 

house suffered differential subsidence. The P brought an action against the local 

authority. 

HELD:   Local authority owed no duty of care to the P. Lord Keith in his decision went 

on to approve the test laid down by Lord Bridge in Caparo v Dickman (1989). 

PROXIMITY - What will constitute proximity will vary from case to case. NOTE: 

Where the case is a road accident, for example, and physical damage is caused to the P 

by the D, then mere foreseeability of damage will be sufficient to establish proximity. 

FORESEEABILITY - The D must have foreseen some damage to the P at the time of 

his alleged negligence. The test for foreseeability is an objective one, it is the 

foresight of the reasonable man that counts, not the foresight of the D. 

FAIR, JUST & REASONABLE - It is actually based on public policy considerations i.e. 

it must be fair, just & reasonable to impose a duty of care.   

one is deny another one is  
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Addie v Dumbreck (1929) 

HELD: The occupier will only be liable to a trespasser if he does an act to willfully cause 

injury to the trespasser. 

  

Overruled by 

Harrington v British Railway Board [1972] 

FACTS: The P was a 6-year-old boy who was injured on a railway track occupied by the D. 

There was a fence but the boy had climbed over the fence therefore he was a trespasser.    
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HELD: HOL came to a conclusion that the standard imposed in Addie v Dumbreck was not 

acceptable. The judges came to a conclusion that a duty should be owed to the trespasser 

provided the occupier had knowledge of their presence or ought to have reasonably known. 

(this resulted in the enactment of Occupiers’ Liability Act 1984). 

 ABOVE DONE NOTES 

£££££££££££££££££££££££££££££££££££££££££££££££££ 

Anderton v Ryan [1985] HL 

Facts: D bought a video recorder believing it to be stolen when it was not. 

Held: D mistakenly believed subjectively it was possible to commit the full offence.  It was 

objectively impossible to commit it.   It would be an 'asinine愚蠢' result if convicted.  

Parliament cannot have intended such a result. s1 of the Criminal Attempts Act 1981, which 

overruled the common law of attempt, creates the offence of attempting a crime, which is 

objectively impossible. He was found not guilty.   

  

R(crown) v Shivpuri [1986] HL 

First time Practice Statement used in a criminal case. D was arrested entering the 

country, carrying a package which he believed contained either heroin or cannabis, but was 

in fact harmless ground dried vegetable. D was charged with attempting to avoid import 

restrictions; smuggling. 

Held: Accepting that previous law had been incorrectly applied, concerning the Criminal 

Attempts Act 1981 and acknowledging widespread criticism - that the previous case had 

created a distinction that the court now considered to be confusing and incapable of 

sensible application - of its decision in Anderton v Ryan [1985] HOL applied the Practice 

Statement to depart from that decision. 

Dismissing the recentness of the decision to be overruled as a factor weighing in favour of 

not overruling it, Lord Bridge said,  "If a serious error embodied in a decision of this 

House has distorted the law, the sooner it is corrected the better.” 
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ABOVE DONE NOTES 
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4. COURT OF APPEAL     

The Court of Appeal is bound by decisions of the Supreme Court even if it considers them 

to be wrong.  

  

The Court of Appeal is bound to follow its own previous decision. In Young v Bristol 

Aeroplane Co Ltd (1944), the Court of Appeal (Civil Division) held that it was bound 

by its own previous decisions subject to the following three exceptions: 

- Where there are two conflicting decisions, the Court of Appeal must 

decide which to follow and which to reject. 

- Where a decision of its own has been impliedly overruled by the Supreme 

Court. 

- The previous decision was given per incuriam (by carelessness or mistake on 

the issue of law i.e. the decision wrong on point of law). 

  

Actavis UK Ltd v Merck & Co Inc [2008] – added exception to COA 

Lord Justice Ward, Lord Justice Jacob and Lord Justice Rimer 

An appeal was allowed, holding that a swiss-type claim to the use of a known drug, 

finasteride, in a new dosage to treat a known disorder, was not invalid for lack of novelty 

and was not obvious. Swiss-type claims were allowed under the EPC where the novelty was 

conferred by a new dosage regime. It did not contain a clear ratio that a swiss-type claim 

lacked novelty if the only difference between it and the prior art was a new dosage regime 

for a known medical condition, and the court was free to follow other methods and allow 

the appeal. In any event, the special circumstances arising from the creation of the 

European Patent system required the court to recognize a further exception to the rules 

of precedent. The effect was to create a new exception to the longstanding rule in Young v 

Bristol Aeroplane [1944] that the Court of Appeal is bound by its own previous decisions. 

http://www.leeds.ac.uk/law/hamlyn/youngv.htm
http://www.leeds.ac.uk/law/hamlyn/youngv.htm
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In the criminal division, in addition to the Young exceptions, precedent is not followed as 

rigidly because a person’s liberty may be at stake.  In R v Taylor, the Court of Appeal held 

that if ‘the law has either been misapplied or misunderstood’ then it must reconsider the 

earlier decision.  

  

 

R v Taylor [1950] CA 

D went through 4 bigamous ceremonies whilst married to his lawful wife Alice, whom he 

had not seen for more than twenty years. 

Held: Lord Goddard stated that the CA would normally consider itself bound by earlier 

decisions (without mentioning Young v Bristol Aeroplane Co (1944)). 

”…but this court has to deal with the liberty of the subject and if, on re-consideration, in 

the opinion of a full court the law has been either misapplied or misunderstood and a man 

has been sentenced for an offence, it will be the duty of the court to consider whether he 

has been properly convicted.” 

This rule was followed in R v Gould [1968] and R v Newsome [1970]. 

 

1925 Married Alice 

1927 ‘Married’ a second woman 

1942 ‘Married’ a third woman 

1944 Acquitted of 1942 event because 1927 not a lawful marriage 

1945 Acquitted of 1927 no evidence Alice was alive, not seen more than 7 years 

1946 ‘Married’ Lilian 

1948 ‘Married’ Olive 

1950 Pleaded guilty to bigamy in 1946 and 1948.   He thought he could not use the defence 

that he had not heard of Alice for over 20 years, because R v Treanor said the defence 

only applied to a single subsequent marriage, viz 1927 or 1942. Not guilty. 

  

5. DIVISIONAL COURTS – Queen’s Bench Division; Family Division and Chancery Division. 

A Divisional Court is bound by the Supreme Court and the Court of Appeal and normally 

follows a previous decision of another Divisional Court but has similar exceptions to the 

Court of Appeal (Police Authority for Huddersfield v Watson). 
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6. CROWN COURTS – Jury Court (criminal court) 

Decisions made on points of law by judges sitting at the Crown Court are not binding, 

though they are of persuasive authority. 

  

7. COUNTY COURTS AND MAGISTRATES’ COURTS 

The decisions of these courts are not binding. 

  

 

ADVANTAGES OF JUDICIAL PRECEDENT   

(a) Certainty to law — thus, lawyers and their clients are able to predict what the 

outcome of a particular legal question is likely to be in the light of previous 

judicial decisions; 

(b) Following the ratio decidendi of a previous decision law saves the time & money 

of the judiciary, lawyers and their clients since cases do not have to be 

re-argued. 

(c) It provides an opportunity for judges to develop the common law in particular 

areas without waiting for Parliament to enact legislation. 

  

DISADVANTAGES OF JUDICIAL PRECEDENT 

(a) Old cases could still be used and could be binding on future courts until the 

overruling mechanism is used in the Supreme Court via Practice Statement 1966 

and this is only possible if the case goes up to the Supreme Court. 

(b) mechanism of distinguishing cases on their facts is used to reduce the 

application of precedent although it could have been discussed out of court by 

lawyer to his client that precedent would apply; 

(c) law may become classified on the basis of an unjust precedent, with the 

consequence that previous injustices are perpetuated - an example of this is the 

long delay in the recognition of the possibility of rape within marriage, which 

has only once recognised in R v R.   

  

 

 

Methods of Avoiding Precedent 

1. Distinguishing (finding differences in the material facts) for use by any 

court, including trial judges; 
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2. Reversing, for use by appellate courts; and 

3. Disapproving, where inferior judges criticise a precedent in the hope that it 

will be reconsidered by a higher court or superior judges; 

4. Overruling – as discussed above. Practice Statement 1966 as per Lord 

Gardiner in the HOL – the Supreme Court can overrule its own previous 

decision when it appears “right to do so” and this right must be exercised 

sparingly.  
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