M6t Vai Thay Po6i Pang Lo Ngai
Trong Phap Luat Bac My

Lam Vinh-Thé

Hai nwéc 16n ciia Bac My, Hoa Ky va Canada, cé mrc do phat trién cao vé cac
mat chinh tri, kinh t&, xa héi, cling la hai quc gia phap tri hang dau trén thé gidi. Chinh
pha ludn luén hanh x& theo dung phap luat, tén trong cac diéu khoan can ban ciia Hién
Phap la bo luat can ban va cao nhit clia dat nwédc. Ngwdi dan ciing ludn ludn tuan thi
phap luat, moi bat hoa, xung dot déu duwoc dan xép, xét xir theo phap luat. Co thé noi
la tr ngay 1ap qudc, trong hang thé ky, trdi qua nhiéu thé hé, cac cong dan ctia Canada
va Hoa ky ltc nao ciing c6 thé yén tam la cudc sbng ctia minh luc nao ciing dwoc che
ché va bao vé bdi phap luat. Tuy nhién, trong khoang dé chirng 2-3 thap nién vira qua,
nguwoi dan Bac My da bat dau cdm thay khéng con hoan toan an tdm dwoc véi mot sb
thay di dang lo ngai trong phap luat ctia dat nwéc ho. Chung ta thir tim hiéu xem
nhirng thay ddi d6 la nhw thé ndo va ching da cé nhirng tac dong ra sao trén doi sdng
cua nguwoi dan Canada va Hoa ky.

Ly Do Cua Nhirng Thay D6i Vé Phap Luat

Nhin chung, vé bé ngoai, cac ly do clia nhirng thay dbi vé phap luat tai B&c My la
rat tich cuc, rat dang khen. Dién hinh Ia nhirng thay dbi liét ké ké tiép day. Bai bd an
t& hinh vi da c6 bang chirng rat ré rang la cé nhiéu an ti hinh da thi hanh xong réi vé
sau ma&i biét rd 14 an oan thi ngwoi bi oan da chét rdi lam sao co thé sira sai dwoc niva.
Céac pham nhan, ngay ca giét ngudi, néu chirng minh dwoc la bi bénh tdm than, déu
dwoc tréng an. Cac t6i pham hinh sy, sau khi da thi hanh an mét khoang thoi gian va
c6 hanh kiém tét, c6 thé dwoc xét cho tw do (parole) sém dé lam lai cudc doi. Nhiéu
bién phap dwoc ap dung dé ngan chin kha ndng cac co quan va nhan vién canh sat,
trong lGc diéu tra, pha an, cé thé birc cung, vu oan cho cac nghi pham.

Mat Trai cia Nhivng Thay Dé6i Vé Phap Luat

Tuy nhién, khi di sau vao cac vu an thi cé thé nhin thay rd hon mét sy that khong
thé chdi cai dwoc la cac thay ddi mang tinh nhan dao rat dang khen d6 that ra chi phuc
vu loi ich clia cac t6i pham ma théi, hoan toan khéng dém xia gi dén Ioi ich clia cac nan
nhan ca.

Xin dwoc ké ra mét vu an dién hinh nhw sau:



Vu an Vince Li giét chét Tim McLean : Ngay 30-7-2008, mét thanh nién 22
tudi ngwoi Canada, tén Tim McLean, da bj giét chét va cat cd, mot cach hoan toan vo
c&, bdi moét di dan ngudi Trung Qudc 40 tudi tén Vince Li trén mot chuyén xe buyt
Greyhound dang di chuyén trén Xa L6 Xuyén Canada (Trans-Canada Highway) cach
Portage La Prairie 30 km vé phia Tay, thudc tiéu bang Manitoba. Vu an giét nguoi nay
duoc khdi sy xét xtr vao ngay 3-3-2009, luat sw cla Li bién ho la Li bi bénh tam than
nén khadng phai chiu trach nhiém hinh sw vé toi giét ngwdi do, Véi nhivng bang chirng
kham nghiém vé tam than do luat sw cla bi cdo dwa ra, Chanh An John Scurfield, chap
nhan bién hé dé, phan quyét Li khéng cé trdch nhiém hinh sw vé téi giét nguweéi do,
va ra lénh dwa Li vao diéu trj tai Trung Tam Bénh Tam Than Selkirk (Selkirk Mental
Health Centre). Sau nhiéu lan duyét xét vé tién do trong viéc diéu tri Li, ngay
20-2-2017, nghia 1a chwa dén 9 nam sau vu giét nguoi vo c& do, Vince Li da dwoc x6a
toi va tré thanh mot ngwoi hoan toan tw do.'” Trwdc dé6 mét nam, thang 2-1016, Vince
Li con dwoc cho phép chinh thirc dbi t&n méi 1a Will Lee Baker. Chung ta hoan toan
khéng biét rd chinh xac nhwng chac chén phai 1a mét con sé rat Ién ma chinh pha (do
tién déng thué clia ngwdi dan, trong do, di nhién, 14 c6 ca cha me clGa nan nhan Tim
McLean) da phai chi trd trong gan 9 nam tri liéu cho Vince Li, vé thubc men, vé chi phi
cho cac bac s, cho cac co quan luat phap, vv. Nhwng, nguoc lai, dbi véi gia dinh cla
nan nhan Tim McLean thi hoan toan khéng c6 dwoc mét sw béi thwong nao
ca.” Nhu vay, khéng con nghi ng® gi nira ca, xa hodi va qua cai tb chirc dai dién cho
ho la chinh quyén, va tda an, da coi cai sinh mang cua tén sat nhan Vince Li quy hon
rat nhiéu cai sinh mang ctia nan nhan Tim McLean. Nhw VAy Thi Céng Ly O’
Dau?

Nhirng Khuyét Diém Trong Hé Théng Hinh Luat Hién Nay

Céc khuyét diém trong hé thdng hinh luat (criminal justice system) clia Canada
da dwoc ghi nhan ngay trong Phan M& Dau (Introduction) ctia moét tai liéu nghién ctru
rat nghiém tuc, véi mét doan van nhw sau:

Introduction

If we were to start from scratch and build an entirely new criminal justice system, should it resemble our
current system? Presently, the criminal justice system is far from perfect. We go out of our way to
encourage the accused party to deny guilt, even when guilty. We exclude the injured party — the victim.
We focus more on how evidence was gathered than we do on what that evidence means. The current
criminal justice system is designed by lawyers, for lawyers and the result is that victims and offenders are
often bystanders in the proceedings

Xin tam dich sang Viét nglr nhw sau:

“Néu chung ta xay dwng lai tte ddu hé théng hinh luét thi né cé sé giong nhw hé théng hién nay
khéng? Hién nay, hé théng hinh luat khéng hoan hdo: chung ta lam qud 16 trong viéc khuyén
khich bén bj cdo chéi téi, ngay ca khi ho cé tdi. Chung ta gat bé bén bi hai — nan nhan. Chung ta
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chd y nhiéu vao khia canh bang chirng da dwore thu thap cdach nao hon la céi diéu ma bang ching
do néi lén. Hé théng hinh luat hién nay da dwoc lam ra béi cdc luat sw, cho cac luat sw va két qua
la ca nan nhén va té6i pham thwong chi la nhikng ké bén lé caa viéc xir an.”

Khuyét diém quan trong th& nhit dwoc néu ra trong tai liéu nghién ctru nghiém
tac vira ké trén, “... chdng ta lam qud 16 trong viéc khuyén khich bén bi
cdo chéi téi, ngay ca khi ho cé téi... Ching ta chu y nhiéu vao khia
canh bang chirng da dwoc thu thdp cdch nao hon la céi diéu ma bang
chieng do6 noi 1én,” 1a van dé da xuét phat tir vu an ndi tiéng sau day: Bi cao John
DelLorean bubén ban ma tuy vao nam 1984, v&i Luat Sw bién hd Howard Weitzman, va
Chanh An Robert Takasugi:™®

Bi cao John DeLorean Luat Sw bién hé Howard Weitzman  Chanh An Robert Takasugi

John Delorean 1& mét nha doanh nghiép My ndi tiéng trong ky nghé xe hoi.
Ngay 19-10-1982, éng bi Co Quan Diéu Tra Lién Bang (Federal Bureau of Investigation
= FBI) bat giam va sau d6 dua ra tda xét x&r vé tdi am mwu phan phdi mét sb lwong rat
I&n ma tly (cocaine) tri gia 1én dén 24 triéu My Kim. Theo hé so budc tdi cta FBI,
DelLorean ltc d6 dang gap khoé khan vé tai chanh, cé thé bi pha san, nén da quyét dinh
tham gia vao viéc buén ban ma tdy dé cé tién ctvu cong ty ctia minh. Chinh Co Quan
FBI da cho nhan vién, gid dang lam mét t&én mua ban ma tay, tiép can Delorean, dé
nghi mét dw an mua ban ma tay rat cé loi va DelLorean da déng y tham gia. Trong qua
trinh nay, Co Quan FBI d4 thu thap rat nhiéu bang chirng pham tdi khéng thé chéi cai
dworc ctia DelLorean trong dd, di nhién, cé ca nhirng bang thu &am va thu hinh.

Phién tda bt diu tir ngay 18-4-1984 va két thuc vao ngay 16-8-1984 véi ban an
vé t6i cho Delorean. Luat s Weitzman da bién hd 1a chinh quyén (qua co quan va
nhan vién FBI) da loi dung luc Delorean bi khing hodng tinh than, thay gi gitp d&
Delorean, trai lai d& du dé, xUi giuc va gai by d& dwa Delorean vao chd pham toi.
Luan diém bién hd nay, dat trén can ban cta Exclusionary Rule, ® da danh dong
lwong tdm cda B&i Thdm Doan (Jury), va vi vay, vao ngay 16-8, sau 29 gi® thdo luan,
B&i Thdm Poan da ddng y véi nhau va tuyén an v ti cho DelLorean.

Sau vu an Delorean, cac luat sw bién h6 da tich cwc st dung luat nay trong viéc
bién hd cta ho trong cac vu an hinh sw. Va nhuw thé, két qua la cac bang chirng bubc



t6i da dwoc thau thap mot cach bat hop phap, nghia khéng cé sw déng y cho phép
trurdrc cla toa an hay thdm phan, néu dwoc dua ra trudc toa, déu sé bi loai bd, hoan
toan khoéng cé tac dung gi ca trong viéc két an. Hé qua nay ré rang 1a mét loi thé cho
bon tdi pham, va ganh ndng budc tdi clia phe céng td cang nang né thém. Ong ba ta
thweng noi:”Di véi Phat ban do ca sa, di véi ma ban do gidy.” Cau néi nay day
ching ta mét cach hanh x&r khén ngoan: phai biét uyén chuyén, phai biét rd dbi twong
trwdc khi hanh déng. Bon t6i pham thwéng tim moi cach che dau hanh vi pham phap,
xéa bd bang chirng pham tdi clia ching. Cac co quan canh sat diéu tra, trong ltc pha
an, phai dwoc luat phap hé tro, gidp cho cé dwoc nhivng thuan lgi trong viéc truy tim
bang chirng budc t6i. Luat Exclusionary Rule néi trén hoan toan di nguoc lai nguyén
tdc nay, bé ngoai thi nhu bdo vé sy vo tw clia phap luat, nhung thwc chat la gay kho
khan cho viéc diéu tra va thu thap bang chirng pham t6i, va, nhw vay, ré rang la chi giup
cho bon t6i pham dé dang thoat toi. Léy cbng tdm ma nai, Iéy lwong tri (common
sense) ma xét, tt cd moi ngwdi trong béat cir qudc gia nao, xa hdi ndo, ciing déu biét rd
ai 1a nguoi cong dan hién lanh, lwong thién, tuan tha phap luat, va ai 1a lwu manh, bat
lwong, con dd, bat chap phap luat. Biét bao nhiéu vu an trong dé cac bang chirng
pham t6i rd rang khong thé chéi cai dwoc da bi tda an bac bé vai ly do & ching da
duoc thu thap bat hop phap, nghia la khéng c6 phép cla tda an, va tdi pham, mac du
da dwoc chirng minh rd rang la pham ti, da dwoc trdng an, néi theo nguwdi My 1a walk
free = di tw do. Xin ké ra day mét vai vu dién hinh:

e Bé Daniel Morcombe, 13 tudi, bj bat coc va giét chét; tén sat nhan
Brett Peter Cowan thu t6i, va bi xtr chung than; sau d6 chéng an va
luat sw bién hod yéu cau xi lai, véi ly do la bang chirng budc t6i (16i tha
t6i cia Cowan do canh sat du han khai ra) phai bj loai b vi bat hop
phap [

e Camden Smith dung sung ban chét 3 ngwdi ban; canh sat tim dwoc
khau sung trong nha ctia Smith; thdm phan Jennifer P. Harrison bac bo
bang chirng vi cho rang canh séat vi pham quyén cia Smith theo Tu
Chinh An 4 ctia Hién Phap ™ khi kham xét nha anh ta, m&c du canh
sat da cé an lénh kham nha.™

Khuyét diém quan trong th&r hai dwoc néu ra trong tai liéu nghién ctru ké trén,
“Hé théng hinh Iluat hién nay da dwoc lam ra béi cédc luat sw, cho céc
luat sw va két qua la ca nan nhén va téi pham thwong chi la nhing ké
bén Ié cta viéc xtr @n,” that ra con t& hai hon khuyét diém thie nhit rat nhidu. Tai
sao vay? Tai vi n6 chi phuc vu cho céac luat sw la nhirng ké dwoc hwdng loi trong cac
vu an. Chung ta ai cling biét rd la cac luat sw, ngoai trir mét thiéu sé rat nhé that sw
c6 lwong tdm va that sw tin twdng vao céng ly, ludn ludn nhan bién hd cho bat cir
ngwoi nao, nghia la ngay ca bon tdéi pham, dc 6n cén dé, mién la chju tra tién cho
ho. Ly do ho néu ra rat 1a hop ly, cao thuwong, va dang duwoc hoan nghinh: moi nguoi
déu vo toi cho dén khi ndo da bj tda an xt 1a co t6i. Sy that, trong da sb cac vu an, cac
luat sw déu biét rd |a “than chd” cia ho da pham t6i réi. Gan day, mot nghién ctru



khoa hoc rat nghiém tuc cua Trwong Dai Hoc Princeton, la dai hoc dwoc xép hang 4
trong 10 dai hoc tot nhirt ctia My,["%! da di dén két luan |a khéng cé ai tin luat sw ca.!"™"

Luat Vé Quyén Cua Nan Nhan

Nhan ra cac khuyét diém trdm trong doé trong hinh luat, cac nha lam luat tai Hoa
Ky va Canada cang ngay cang chu trong nhiéu hon trong viéc tim ra cac phwong an dé
diéu chinh lai nhirng thiéu sét d, khéng dé cho cac nan nhan phai tiép tuc bj gat bd va
chiu thiét thoi.

Tai Canada, mot dao luat vé quyén cla nan nhan, mang tén la Canadian
Victims Bill of Rights,'? da dwoc Qubc Hoi thong qua va ban hanh vao ngay
25-7-2015, gbm tat ca 29 diéu (Article) vé 4 khia canh cGa van dé quyén cla nan nhan
nhw sau:

Thoéng Tin (Information
Bao Vé (Protection)
Tham Gia (Participation)
B6i Thudng (Restitution)

V& khia canh Béi Thudng, dao luat gébm cé 2 diéu nguyén van nhw sau:
Restitution
Restitution order

16 Every victim has the right to have the court consider making a restitution order
against the offender.

Enforcement

17 Every victim in whose favour a restitution order is made has the right, if they are not
paid, to have the order entered as a civil court judgment that is enforceable against the
offender.

(Xin tam dich sang Viét nglr nhw sau:

Boi Thwong

Lénh Boi Thwong

16. Nan nhan c6 quyén duwoc tda an xem xét ra 1&nh cho pham nhan phai bdi thuéng.
Chap Phap

17. Nan nhan da dwoc toa x&r phai dwoc boi thuong co quyén, néu ho khong duoc boi
thwong, dwa an Iénh ra tda hé dé tda hé budc pham nhan phai thi hanh.



Thay L&i Két

V&i viéc ban hanh ctia Canadian Victims Bill of Rights, cac cong dan Canada

c6 thé yén tam phan nao néu chadng may roi vao hoan canh 1a nan nhan bj thiét hai vé
vat chat va tinh than trong cac vu pham phap. Ho cé quyén dwoc yéu cau tda an xét xt
va ra an lénh bat budc t6i pham phai boi thwdng ddi véi nhirng thiét hai vat chat va tinh
than cha ho. Day 1a mot budce tién bd rat dang ké vé luat phap noi chung va vé hinh
luat néi riéng tai Canada.
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